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LABOUR AND EMPLOYMENT DEPARTMENT
NOTIFICATION
Dated, the 02nd April, 2022

No. Shram (A) 6-2/2020 (Awards) Dharmshala.—In exercise of the powers vested under
section 17 (1) of the Industrial Disputes Act, 1947, the Governor Himachal Pradesh is pleased to
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order the publication of awards of the following cases announced by the Presiding Officer, Labour
Court, Dharmshala on the website of the Department of Labour & Employment Government of
Himachal Pradesh:—

SI. No. | Ref. No. Petitioner Respondent Date of Award/
Order
1. 71/18 Dei Devi D.F.O., Joginder Nagar 06-01-2022
2. 380/12 Nanak Chand E. E. HPPWD, Joginder Nagar 14-01-2022
3. 80/15 Biri Singh E. E. HPPWD, Joginder Nagar 14-01-2022
4. 195/17 Inder Singh D.F.O. Suket 21-01-2022
5. 194/17 Kanhaiya Lal D.F.O. Suket 21-01-2022
0. 193/17 Guna Nand D.F.O. Suket 21-01-2022
7. 196/17 Raman Chand D.F.O. Suket 21-01-2022
8. 197/17 Thakur Dass D.F.O. Suket 21-01-2022
9. 198/17 Hem Raj D.F.O. Suket 21-01-2022
By order,

R. D. DHIMAN, 1AS
Addl. Chief Secretary (Lab. & Emp.).

IN THE COURT OF SHRI ARVIND MALHOTRA, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

(CAMP AT MANDI)
Ref. No. : 71/2018
Date of Institution : 11-07-2018
Date of Decision : 06-01-2022

Smt. Dei Devi w/o Shri Amar Singh, r/o Village Bag Sidhoti, P.O. Baroru, Tehsil
Sarkaghat, District Mandi, H.P. . .Petitioner.

Versus

The Divisional Forest Officer, Joginder Nagar Forest Division, Joginder Nagar, District
Mandi, H.P. . .Respondent .
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Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N. L. Kaundal, Ld. A.R.
For the Respondent : Sh. Anil Sharma, Ld. Dy. D.A.
AWARD

Reference under Section 10(1) of the Industrial Disputes Act, 1947 (hereinafter referred to
as ‘the Act’ for short) to the following effect has been received for adjudication from the
appropriate Government:

“Whether time to time termination of services of Smt. Dei Devi w/o Shri Amar Singh, /o0
Village Bag Sidhoti, P.O. Baroru, Tehsil Sarkaghat, District Mandi, H.P. during May, 1995
to February, 2015 and finally during March, 2015 (as alleged by workman) by the
Divisional Forest Officer, Joginder Nagar Forest Division, Joginder Nagar, District Mandi,
H.P., without complying with the provisions of the Industrial Disputes Act, 1947, is legal
and justified? If not, what amount of back wages, seniority, past service benefits and
compensation the above worker is entitled to from the aforesaid employer/management?”’

2. Shorn of details, facts pleaded by petitioner in the claim petition are as follows. Service
of the petitioner was initially engaged by the respondent on daily waged basis in year 1993 as forest
worker without any appointment letter in nursery Sidhoti/Dholu up to 1998. She was engaged in
other nurseries from 1998 to 2013. During the aforesaid period her services were terminated from
time to time without any notice but she continued to work in the department up to year 2013-14
with some artificial breaks. Breaks were given by the department to not let her complete 240 days
in each calendar year for the purpose of continuous services. Despite, the petitioner has claimed to
have completed more than 240 days in service. Services of petitioner were finally terminated by
the respondent in March, 2015. Respondent has not followed the principle of ‘last come first go’ as
persons namely Love Kumar, Sheela Devi, Chaman Lal, Nirmla Devi, Bimla Devi, Kanta Devi,
Purmila Devi, Raj Kumar, Raj Kumari, Surinder Kumar, Bidhi Chand, Shyam Singh, Rani Devi,
Prem Singh and Kashmir Singh were retained in continuous service without break and all are junior
to the petitioner. Thus, she has claimed violation of Section 25-G of the Act. Further, her services
are claimed to be terminated in violation of Section 25-F of the Act as well principle of natural
justice. Services of junior persons engaged by the department from 1992 to 1999 are stated to be
regularized by the respondent after completion of 10/8 years. During conciliation before the Labour
Inspector-cum-Conciliation Officer, Joginder Nagar, respondent filed reply mentioning that
petitioner was engaged in year 1995 and she worked up to year 2015. Petitioner thus prayed for
setting aside time to time termination from year 1993 to 2015 and final termination in March, 2015
as well reinstatement in service with full back wages, continuity of service, seniority and
consequential benefits as also regularization from the date her juniors were regularized.

3. Respondent contested the claim petition by filing reply raising preliminary submissions
that petition is not maintainable as no fundamental right of petitioner has been infringed. The
petition is stated bad on account of delay and latches on part of petitioner. On merits, it is averred
that petitioner was initially engaged as casual labourer in forest department during January, 1994
on seasonal forestry works purely on temporary basis. It is further averred that petitioner never
completed 240 days in any calendar year. Up to 2006, petitioner worked on muster roll and bill
basis and thereafter from year 2007 to 2015 she worked intermittently on bill basis. Works carried
out by the forest department are stated to be seasonal and site specific. It is also averred that
sometimes petitioner did not turn up to work at her own sweet will and therefore denied giving
artificial breaks to not let her complete 240 days in each calendar year. The principle of ‘last come
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first go’ is stated to have been strictly followed and no fresh hand engaged in place of petitioner.
The persons shown in para 3 of claim petition, were engaged in different ranges situated at different
locations far away from each other and as such it is wrong to interpret different ranges of workmen
seniors or juniors. Further submitted that Sh. Love Kumar was engaged in Joginder Nagar range on
01-02-1998 as per Award passed by the Labour Court and regularized as Forest Worker in view of
order of Labour Court. Smt. Sheela Devi is senior to petitioner engaged on part time w.e.f. July,
1998. Regarding other junior persons respondent submitted that some persons were engaged on
compassionate ground and department has not engaged any person in place of petitioner. Giving
fictional breaks to petitioner is denied. Petitioner is stated to have absented from work at her own
sweet will and lastly she was engaged by the department on bill basis. It is further averred that
since petitioner worked on bill basis as such no seniority list in respect of petitioner was prepared
and thus not submitted before the Conciliation Officer. Respondent has prayed for dismissal of the
claim petition.

4. Rejoinder was filed by the petitioner denying contents of reply and reiterating the
contents of the claim petition. Petitioner specifically denied abandoning the services and she
reiterated that department has violated provisions of Section 25-G of the Act.

5. On the pleadings of parties, following issues were framed on 20-09-2019:—

1. Whether time to time termination of services of the petitioner during May, 1995 to
February, 2015 and finally during March, 2015 by the respondent is/was illegal and

unjustified, as alleged? . .OPP.
2. Ifissue No. 1 is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.
3. Whether the claim petition is not maintainable, as alleged? ..OPR.

4. Whether the petitioner has no cause of action to file the present case, as alleged?
. OPR.

5. Whether the claim petition is bad on account of delay and laches, as alleged? ..OPR.
Relief.

6. Evidence was led by the parties to the lis in support of their claims. PW1 Smt. Dei
Devi petitioner deposed through her sworn affidavit Ex.PW1/A in substratum her case as contained
in the claim petition. She also tendered in evidence copy of Division level seniority list of casual
labour daily wagers as stood on 31-12-2012 Ex. PW1/B and Division level revised seniority list of
casual labour daily wagers as it stood on 30-11-2016. In her cross-examination she denied initial
appointment as casual labour in January, 1994 for seasonal work. She also denied giving demand
notice after 19 years. She has denied the case of respondent as put in the cross-examination.

7. RWI1 Sh. Rakesh Katoch, Divisional Forest Officer, Joginder Nagar Forest Division,
Distt. Mandi, H.P. deposed the defence of respondent vide his sworn affidavit Ex. RW1/A, as
contained in the reply. He also tendered in evidence copy of mandays chart of petitioner Ex.
RW1/B, copy of award dated 13-01-2005 Ex. RW1/C, copy of order dated 09-07-2003 of Hon’ble
H.P. Administrative Tribunal Ex. RW1/D, copy of letter dated 27-09-2008 Ex. RW1/E. In cross-
examination he has admitted that petitioner was engaged in year 1993. Self stated as casual labour.
He admitted that no terms and conditions of engagement in writing or appointment letter was
given. He also admitted that work in Forest department is carried out through the year. Further
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admitted that Government has not declared the forest department as a seasonal industry. Deposed
of not having issued notice to the petitioner for alleged not coming for work at her own. Admitted
that petitioner worked on muster rolls from 1993 to 2006 and 2007 onwards allocated work on bill
basis. Also admitted that no notice for change in service conditions in terms of Section 9(a) of the
I.D. Act, 1947 was given. Admitted that there was no notification directing conversion of daily
wager to bill basis. Admitted that Sh. Love Kumar is regularly working in the department. He
denied that seniority of daily wagers is maintained at Divisional level. Self stated it is maintained at
circle level. Deposed that no notice for alleged abandonment of work was given to the petitioner.
He denied that fresh appointments were made after the alleged abandonment of work by the
petitioner.

8. I'have heard learned counsel for the petitioner and learned Deputy District Attorney for
the respondent at length and carefully perused the material on record.

9. For the reasons to be recorded hereinafter the findings of this Court on the above issues
are as under:—

Issue No. 1 : Yes
Issue No. 2 . As per discussion
Issue No. 3 : No
Issue No. 4 : No
Issue No. 5 : No
Relief. : Petition is partly allowed as per operative part of the
Award.
REASONS FOR FINDINGS

Issue No. I :

10. Petitioner Smt. Dei Devi in consonance with her pleadings has categorically deposed
through her sworn affidavit that she was engaged by the respondent w.e.f. May, 1995 and
intermittently worked up to February, 2015 as also she could not complete 240 days in each
calendar year due to breaks given by the respondent with the intention to debar the petitioner to
continuous service. Though, respondent has denied giving fictional breaks, but the mandays chart
of petitioner Ex. RW1/B produced on record by the respondent does reveal that she worked for 30
days in January, 1994 and total 160 days in year 1994, 48 days in year 1995, 90 days in year 1996,
55 days in year 1997, 76 days in year 1998, 207 days in year 1999, 93 days in year 2000, 24 days in
year 2001, 61 days in year 2002, 83 days in year 2003, 114 days in year 2004, 125 days in year
2005, 58 days in year 2006, she was paid certain amounts in year 2007 vide bills, she worked 44
days in year 2008, again she was paid by bills in year 2009, 2010, 2014 and 2015 which last bill is
of February, 2015 amounting to Rs. 6600/-. Keeping in view the time period of work between year
1994 till February, 2015 it cannot be said that petitioner was seasonal worker. There is no evidence
adduced by the respondent to show that Forest Department has been declared a seasonal industry as
required under law. RW1 Sh. Rakesh Katoch, Divisional Forest Officer, Joginder Nagar Forest
Division, has admitted that Government has not declared the forest department a seasonal industry.
Thus, it can be held that the petitioner was a seasonal worker.
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11. Respondent has admitted in his reply that petitioner Smt. Dei Devi was initially
engaged as a casual labourer in January, 1994 and respondent pleaded that till year 2006 she
worked on muster roll and bill basis and thereafter from year 2007 to 2015 she worked
intermittently on bill basis only. RW1 has admitted that work in the forest department is carried out
through the year. He has also admitted that no notice for change in service conditions in terms of
Section 9(a) of the Act was given. Arbitrarily changing service conditions of the petitioner from
daily wager on muster rolls to her working on bill basis without issuance of notice under Section
9(a) of the Act as well Rule 37 of the Industrial Disputes Rules 1974 as applicable to the State of
Himachal Pradesh, is impermissible under law. Rule 37 ibid provides as under:—

“37. Notice of change.—Any employer intending to effect any change in the conditions of
service applicable to any workman in respect of any matter specified in the Fourth Schedule
to the Act shall give notice of such intention in Form ‘E’.

The notice shall be displayed conspicuously by the employer on a notice board at the main
entrance to the establishment and in the Manager’s Office.

Provided that where any registered trade union of workmen exists a copy of the notice shall

$2]

also be served by registered post on the Secretary of such union”.

12. Since the change in service condition is impermissible under law without issuance of
notice under Section 9-A of the Act and Rule 37 ibid, the defence of respondent qua the petitioner’s
working on bill basis is rejected.

13. Further, the mandays chart Ex. RW1/B also shows that petitioner was engaged and
disengaged arbitrarily without any cogent reasons. The mandays chart Ex. RW1/B coupled with
categorical testimony of the petitioner lead this Court to hold that artificial/ fictional breaks were
provided to the petitioner by the respondent from May, 1995 till February, 2015 and without any
reason petitioner was disengaged/terminated during March, 2015. The time to time termination of
the services of petitioner, which are artificial/fictional breaks amount to unfair labour practice in
terms of the Fifth Schedule of the Act. This break period is required to be counted for the purpose
of continuous service as envisaged under Section 25-B of the Act.

14. Another vital aspect is that petitioner has categorically pleaded and deposed on oath
that in March, 2015 at the time of termination of her services principle of ‘last come first go’ was
not followed as junior persons named in para 3 of statement of claim were retained in violation of
Section 25-G of the Act. Petitioner has proved Divisional level revised seniority list of casual
labourers daily wagers of Joginder Nagar Forest Officer as stood on 30-11-2016 Ex. PW1/C
wherein name of petitioner Smt. Dei Devi figures at serial No.8 with date of engagement
01-05-1995, Sh. Chaman Lal s/o Mani Chand named in para 3 of statement of claim figures at
serial No. 16 with date of engagement on 01-04-1998, Bimla Devi w/o Balam Ram named in para
No. 3 of statement of claim figures at serial No.40 with date of engagement 01-07-2000, Kanta
Devi w/o Dharm Pal figures at serial No. 42 with date of engagement 01-08-2000, Raj Kumar s/o
Hari Singh figures at serial No. 106 with date of engagement 01-04-2011 and Kashmir Singh s/o
Molak Ram figures at serial No. 123 with date of engagement 01-02-2015. These persons are
certainly junior to the petitioner having been engaged after the petitioner and are shown to be
casual labourer daily wagers vide seniority list Ex. PW1/C as stood on 30-11-2016. Further Budhi
Devi w/o Lehan who figures at serial No. 15 in revised seniority list Ex.PW1/C with date of
engagement 4-3-1998 is proved to have been offered the post of chowkidar on regularization vide
letter Ex.PB. Thus, when junior Budhi Devi has been retained in service and even offered
appointment vide letter Ex.PB dated 31st May, 2017, it proves that junior has been retained in
service and principle of ‘last come first go’ envisaged under Section 25-G of the Act stands
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violated by the respondent. It is well settled that for attracting the applicability of Section 25-G of
the Act, the workman is not required to prove that he had worked for a period of 240 days during
twelve calendar months preceding the termination of his service and it is sufficient for him to plead
and prove that while effecting retrenchment, the employer violated the rule of ‘last come first go’
without any tangible reason, as held by Hon’ble Supreme Court in Harjinder Singh v. Punjab
State Warehousing Corporation, AIR 2010 SC 1116.

15. In view of above, it is held that time to time termination of services of the petitioner
from year 1995 to February, 2015 and finally during March, 2015 was without complying with the
provisions of the Act and as such illegal and unjustified. Issue No. 1 accordingly decided in
affirmative.

Issue No. 2 :

16. In view of positive finding on issue No. 1, the break period is to be counted for the
purpose of continuous service in terms of Section 25(b) of the Act as also for seniority which shall
be reckoned from the date of initial engagement of petitioner. As petitioner has categorically
deposed through her affidavit Ex. PW1/A that she was not gainfully employed anywhere from the
date of her illegal termination in March, 2015, which fact has not been challenged by the
respondent while cross-examining her and as such has gone unrebutted, therefore, deserves to be
accepted. The deposition of petitioner is sufficient evidence by a worker to prove her non gainful
employment. In this regard reliance is placed upon judgment by our Hon’ble High Court in
Pradhan Baijnath Tea Estate Majdoor Sangh vs. State of Himachal Pradesh & Ors. (2019 LLR
1239). The burden shifted upon the respondent to contradict the statement of petitioner by leading
cogent, ocular or documentary evidence to disprove her evidence, however that has not been done
by the respondent. It has neither been pleaded nor proved on record by respondent that petitioner
was gainfully employed during period of litigation after her termination. Hon’ble Supreme Court in
Manorma Verma (Smt.) vs. State of Bihar & Ors., 1995 Apex Court Cases (L&S) 193 has held
that once termination is found to be illegal consequential order of grant of back wages must follow
unless there are reasons justifying a departure from normal order.

17. Consequently, final termination of the petitioner during March, 2015 is set aside and
the period of fictional breaks from May, 1995 to February, 2015 is ordered to be counted for the
purpose of continuous service. The respondent is directed to re-engage petitioner forthwith. The
petitioner shall be deemed to be in continuous service during breaks period with consequential
benefits and 50% back wages from the date of termination till the date of reinstatement. Issue
No. 2 is accordingly decided in favour of petitioner.

Issue No. 3 :

18. In view of positive finding on issues No. 1&2, claim petition is held maintainable.
Even otherwise, respondent has not established as to how the petition is not maintainable. Issue No.
3 thus decided in negative against the respondent.

Issue No. 4 :

19. Petitioner has proved an enforceable cause of action and findings on issues No. 1 & 2
have been recorded in her favour. Thus, issue No. 4 is answered in negative against respondent.

Issue No. 5 :

20. Respondent has led no evidence proving that claim petition is bad on account of delay
and latches on part of petitioner in approaching the Court/resorting to legal remedy. There is no
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limitation period prescribed in the Limitation Act, 1963 within which reference is to be made. Law
is well settled in this regard. Our Hon’ble High Court in State of H.P. Anr. vs. Partap Singh,
2016(6) ILR HP 1314 relying upon the judgment of Hon’ble Apex Court in the case Raghuvir v.
G.M. Haryana Roadways Hissar, (2014)10 SCC 301 has held as under:—

"....that there is no limitation for reference to Labour Court under Section 10 of the Act. It
was held that words “At any time” mentioned in Section 10 of the Act clearly define that
law of limitation would not be applicable qua proceedings of reference under Section 10 of
the Act.

"Section 10 of Industrial Disputes Act, 1947:—Reference of dispute to Boards, Courts or
Tribunals-(1) where the appropriate Government is of the opinion that any industrial
dispute exists or is apprehended, it may at any time by order in writing, (a) Refer the
dispute to a Board for promoting a settlement thereof, (b) Refer any matter appearing to be
connected with or relevant to the dispute to a Court for inquiry."

21. In Narain Singh vs. State of H.P. & Ors. 2016 Law Suit (HP) 1013 again Hon’ble
High Court of Himachal has turned down the plea of respondent department regarding delay and
laches relying upon Raghuvir v. G.M. Haryana Roadways Hissar (Supra). Thus, issue No. 5 is
also answered in negative against respondent.

Relief :

22. As asequel to the findings of this Court on the issues framed, it is held that the time to
time termination of services of petitioner/breaks given by the respondent from May, 1995 to
February, 2015 and final termination during March, 2015 are illegal, unjustified and shall have no
effect on the seniority and continuity of service of the petitioner and her seniority shall be reckoned
from the date of initial engagement. The respondent is directed to re-instate the petitioner forthwith.
The petitioner shall be deemed to be in continuous service during the breaks period with
consequential benefits and 50% back wages from the date of final termination in March, 2015 till
her reinstatement. Claim petition is hereby allowed in part and reference is answered accordingly
in favour of the petitioner. The parties are left to bear their costs. A copy of this Award be sent to
the appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today this 6th day of January, 2022.
Sd/-
(ARVIND MALHOTRA),
Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI ARVIND MALHOTRA, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 380/2012
Date of Institution : 29-11-2012

Date of Decision : 14-1-2022
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Shri Nanak Chand s/o Shri Hari Singh, r/o Village Passal, Post Office Chauntra, Tehsil
Joginder Nagar, District Mandi, H.P. . .Petitioner.

Versus

The Executive Engineer, HPPWD Division, Joginder Nagar, District Mandi, H.P.
. .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N. L. Kaundal, Ld. AR
Sh. Vijay Kaundal, Ld. Advocate

For the Respondent : Sh. D. K. Chaudhary, Ld. Dy. D.A.
AWARD

Reference under Section 10(1) of the Industrial Disputes Act, 1947 (hereinafter referred to
as ‘the Act’ for short) to the following effect has been received for adjudication from the
appropriate Government:

“Whether termination of the services of Sh. Nanak Chand s/o Sh. Hari Singh, Village
Passal, Post Office Chauntra, Tehsil Joginder Nagar, Distt. Mandi, H.P. from time to time
as beldar during 5-10-1998 to 31-8-2007 by The Executive Engineer HPPWD Division
Joginder Nagar, Distt. Mandi, H.P. without complying the provisions of the Industrial
Disputes Act, 1947 is legal and justified? If not, what amount of back wages, seniority, past
service benefits and compensation the above Ex-Worker is entitled to from the above
employer?”’

2. Petitioner has pleaded in his statement of claim that he was engaged as daily rated
beldar by HPPWD in National Highway Division Joginder Nagar on 05-10-1998. Later he was put
in the newly created HPPWD Division Joginder Nagar in February, 2004. The respondent gave
fictional breaks to petitioner from date of his initial engagement uptil 31-8-2007. Petitioner was
issued muster rolls for 15 days in a month from his initial engagement uptil 31-8-2007 despite
availability of work for entire month. While breaks were given to petitioner, junior in the same
category were allowed to complete 240 days in each calendar year. Juniors namely Dalip Singh,
Gautam Singh, Geeta Devi, Pradeep Kumar, Kishori Lal, Sanjay Kumar, Bhag Mal, Nihal Chand,
Anil Kumar and Chanchal were allowed to complete 240 days and some of them have been
regularized. Thus, the acts of respondent are stated to be illegal, wrong and against provisions of
Sections 25-F, 25-G and 25-H of the Act. It is further pleaded that petitioner requested the
respondent many times to stop giving him breaks but respondent did not pay heed to his request.
Thus, petitioner prayed for giving benefit of seniority for the fictional breaks period along with
back wages as also regularization and other consequential service benefits.

3. Respondent contested the claim by filing reply raising preliminary submissions qua
non-maintainability, non-joinder of necessary parties i.e. State of H.P. as well Executive Engineer
National Highway Division HPPWD Joginder Nagar and petition bad on account of delay and
laches on part of petitioner. On merits, respondent admitted engagement of petitioner by the
Executive Engineer National Highway Division HPPWD Joginder Nagar w.e.f. 10/1998 as also that
petitioner and some other workmen were transferred to newly created Division of respondent.
Respondent has submitted that workmen mentioned in para 2 of statement of claim, were senior to
petitioner and have been regularized in their respective seniority. It is further pleaded that to meet
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out exigency natural disaster/calamity respondent had kept permanent gang of beldar/daily waged
worker to be deployed in emergency situation. Respondent also submitted that petitioner worked in
continuity with Executive Engineer, National Highway HPPWD Division Joginder Nagar and
thereafter with the replying respondent till date. Respondent prayed for dismissal of claim of the
petitioner.

4. Rejoinder was filed by the petitioner denying contents of the reply of respondent,
contrary to the petition.

5. On the pleadings of parties, following issues were framed on 24-4-2013:—

1.  Whether the termination of the services/giving breaks in service to the petitioner by the
respondent from time to time during 05-10-1998 to 31-08-2007 is illegal and
unjustified as alleged? ..OPP.

2. Whether the petition is not maintainable in the present form? ..OPR.

3. Whether the petition is hit by the vice of delay and laches as alleged. If so, its effect?
..OPR.

4. Relief.

6. Learned Predecessor in this Court on 3-7-2013 dismissed the claim petition for want of
evidence. However, Hon’ble High Court of H.P. vide order dated 10-8-2021 in CWP No. 2347 of
2020 has set aside order dated 3-7-2013 passed by learned Predecessor in this Court and directed
this Court to issue fresh notice to the workman concerned to adduce his evidence on the issue and
decide the reference within nine months from 10-8-2021.

7. Parties to the lis adduced evidence in support of their claim. Petitioner Shri Nanak
Chand appeared as PW1 and deposed his claim through sworn affidavit Ex.PW1/A in consonance
with his pleadings in statement of claim. He also tendered in evidence copy of letter dated
14-9-2007 Ex.PW1/B, copy of seniority list Ex.PW1/C, copy of mandays chart Ex.PW1/D, copy of
office order dated 25-6-2021 Ex.PW1/E pertaining to regularization of one Piar Chand and copy of
Award dated 8-10-2020 Ex. PW1/F passed by this Court in the case of Piar Chand. In the cross-
examination, he admitted that Geeta Devi, Dalip Singh, Gautam Singh, Anil Kumar and Chanchal
had joined HPPWD earlier to him. Further he self stated that Suresh Kumar, Vidya Devi, Kanta
Devi, Manohar Lal, Mintu and Sukh Dev had joined later than him but have been regularized by
the department in 2014. He admitted he is still working with respondent department. He also stated
that he worked in his own fields and as labourer with others during his remaining out of work.

8. Per contra, Shri Sanjeev Kumar Sood, Executive Engineer, HPPWD B&R Division
HPPWD Joginder Nagar appeared as RW1 and deposed the defence of respondent as contained in
the reply, through his sworn affidavit Ex.RW1/A. He also referred in his affidavit to order dated
3-7-2013 aforementioned passed by this Court dismissing the claim petition for want of evidence,
but same is of no consequence as said order has been set aside by Hon’ble High Court of H.P. vide
order dated 10-8-2021 passed in CWP No. 2347 of 2020. RW1 tendered in evidence office order
dated 2-1-2004 Ex.RW1/B regarding start of functioning of newly created B&R Division HPPWD
Joginder Nagar from 2nd January, 2004, Notification dated 9-12-2003 Ex.RWI1/C regarding
creation of arbitration circle, rationalization of surplus staff in HPPWD, mandays chart of
petitioner Ex.RW1/D, year-wise working days of 10 daily wages beldars Ex.RW1/E. In cross-
examination, he admitted that no letter at the time of appointment of petitioner was issued to the
effect that the services would consist of breaks. He also deposed no letter was issued to petitioner at
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the time of appointment stipulating that his services would be subject to availability of work and
funds. Further admitted that they had not issued any notice regarding alleged abandonment of work
by the petitioner. He admitted that pursuant to Ex.PW1/B full months muster rolls were issued to
the petitioner. He also admitted workers at serial No. 4, 5 to 11 in Ex.PWI1/D were junior to
petitioner, who were given work for full month and stand regularized.

9. Arguments of learned Authorized Representative/Counsel for the petitioner and
learned Deputy District Attorney for the respondent were heard and record carefully perused.

10. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : Yes
Issue No. 2 : No
Issue No. 3 : No
Relief : Petition is partly allowed as per operative part of the
Award.
REASONS FOR FINDINGS

Issue No.l:

11. Petitioner Shri Nanak Chand has categorically deposed through his affidavit
Ex.PW1/A that services of petitioner have been engaged by the respondent on daily wage basis
w.e.f. October, 1998 as beldar and he intermittently worked upto 31-8-2007. He further deposed
that he could not complete 240 days in each calendar year due to reason that respondent gave him
breaks from time to time from the date of his engagement to 31-8-2007 with the intention that he
did not complete 240 days. His categoric stand is that respondent issued continuous muster rolls in
favour of petitioner w.e.f. September, 2007 as per the direction issued by Principal Secretary (PW)
vide letter dated 14th September, 2007 (Ex.PW1/B). His further deposition is that persons junior to
petitioner namely Sanjeev Kumar, Gudi Devi, Prithi Pal, Rajinder Pal, Dalip Singh, Gautam Ram,
Bhawani Ram and Ram Dhan have been continuously retained without any breaks as such there is
violation of Section 25-G of the Act as all these workmen had completed more than 240 days from
the date of their initial engagement.

12. In substratum, the petitioner has challenged the intermittent/artificial breaks given to
him by the respondent. The respondent on the other hand has denied giving fictional breaks.
Respondent asserted that petitioner was engaged as per the requirement of work and availability of
funds. The mandays chart Ex.RW1/D tendered in evidence by RW1 Shri Sanjeev Kumar Sood,
Executive Engineer HPPWD shows that petitioner worked for 35 days in year 1998, 172 days in
1999, 169 days in 2000, 169 days in 2001,180 days in 2002, 161 days in 2003, 170 days in 2004,
170 days in 2005, 167.5 days in 2006, 232 days in 2007, 364 days in 2008, 365 days in 2009, 361
days in 2010, 365 days in 2011 and 91 days from 1-1-2012 to 31-3-2012. At the same time RW1
has admitted that pursuant to letter Ex.PW1/B full months muster rolls were issued to the
petitioner. Letter Ex.PW1/B of the Principal Secretary (PW) issued to the Engineer-in-Chief as well
other Chief Engineers and Superintending Engineers does mandate providing of muster roll for
complete month to the workers without breaks instead of 15/18/20 or 30 days with intermittent
breaks. Year-wise working days of daily wages workers Ex.PW1/D shows that workers figuring at
serial No. 4 to 11 namely Sanjeev Kumar, Guddi Devi, Prithi Pal, Ravinder Kumar, Dalip Singh,
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Gautam Ram, Bhawani Singh and Ram Dhan engaged in 1999 onwards upto 2003, have been
provided working days more than 240 in calendar years 2003 to 2010. RW1 Shri Sanjeev Kumar
Sood has categorically admitted that Sanjeev Kumar at serial No. 4 in Ex.PW1/D was given work
for full month and was regularized. He also admitted that workers at serial Nos. 5 to 11 in
Ex.PW1/D were junior to the petitioner, who were given work for full month stand regularized. He
has also admitted that except worker at serial No. 7 in Ex.RWI1/E all workers were junior to
petitioner and given work for full months as well they stand regularized. In view of his categoric
admission, it is evident that petitioner has not been provided work for more than 240 days in
calendar years 1998 to 31-8-2007 whereas his juniors have completed more than 240 days in
calendar years and stand regularized, which is discriminatory on part of the respondent and no
cogent reason for such discrimination has been adduced on record. Thus, petitioner’s fundamental
rights engrained in Articles 14 and 16 viz. right to equality and equal opportunity in matters of
public appointment stand violated. Besides, giving artificial breaks tantamounts to unfair labour
practice under Section 2(ra) specified in Clause 10 of Schedule Fifth of the Act. It is also violative
of provisions of Section 25-B of Act which stipulates that the workman shall be said to be in
continuous service for a period if he is, for that period, in uninterrupted service, including service
which may be interrupted on account sickness or authorized leave or an accident or strike which is
not illegal, or lock-out or a cessation of work which is not due to any fault on the part of the
workman.

13. So far as plea of respondent that the petitioner was engaged subject to availability of
work and funds is concerned, same is not tenable as similarly situate junior workers were given
work for more than 240 days in calendar years whereas for no cogent reason petitioner has been
discriminated against them. The engagement of junior workers and retaining them, at the same
time, cessation of work/time to time disengagement/intermittent breaks given to the petitioner
without proving abandonment of work on part of petitioner, does prove violation of Section 25-G
of the Act and thus intermittent breaks are held illegal and unjustified.

14. As a consequence, it has to be presumed that petitioner was in continuous service in
terms of Section 25-B of the Act. The breaks in service of petitioner given by the respondent being
fictional in nature are held illegal, unjustified and shall have no effect on his seniority, continuity in
service and seniority shall be reckoned from his date of initial engagement i.e. 5-10-1998.
However, petitioner is not found entitled to back wages as he has admitted in cross-examination to
have worked in his own fields and as labourer with others during his remaining out of work. Issue
No.1 is decided in favour of petitioner and against respondent.

Issue No. 2 :

15. In view of positive findings on issue No. 1 above, the claim petition of petitioner is
certainly maintainable. The respondent has failed to establish that the petition is not maintainable.
Consequently, issue No. 2 is answered in the negative.

Issue No. 3 :

16. Coming to the plea of respondent that petition is hit by vice of delay and laches, it is
observed that there is no inordinate delay while raising the demand by petitioner as the petitioner
has specifically pleaded that he requested the respondent many time to stop giving him fictional
breaks but the respondent did not pay heed. In response to such pleadings the respondent replied
that present industrial dispute was at belated stage in 2010. The reference does mention about
report No. 2223 dated 16-11-2011 of Labour Inspector-cum-Conciliation Officer. In such
circumstances, it cannot be held that the petition is barred by delay and laches. Furthermore,
Hon’ble Supreme Court in Ajaib Singh vs. Sirhind Co-operative Marketing-cum-Processing
Society Limited, (1999) 6 SCC 82, it has held as under:
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“The provisions of Article 137 of Limitation Act, 1963 are not applicable to the proceeding
under the ID Act. The relief under the ID Act cannot be denied merely on the ground of
delay. The plea of delay if raised by the employer is required to be proved as a matter of
fact by showing the real prejudice and not as a merely hypothetical defence. No reference to
the Labour Court can be generally questioned on the ground of delay alone”.

17. In view of the above position of law, it is held that petition does not suffer from the
vice of delay and laches and issue no.3 is answered in negative.

Relief :

18. As a sequel to the findings of this Court on the issues above, the claim petition
succeeds and is allowed in part. It is held that the breaks given by respondent to the petitioner from
5-10-1998 to 31-8-2007 were artificial/fictional in nature and consequently illegal and unjustified.
This break period is ordered to be counted for the purpose of continuous service except back
wages. Petitioner is held to be in continuous uninterrupted service with the respondent from
5.10.1998 to 31-8-2007. His seniority shall be reckoned from the date of his engagement i.e.
5-10-1998. The parties are left to bear their costs. The reference is answered in above terms. A
copy of this Award be sent to the appropriate Government for publication in the official gazette.
File after due completion be consigned to the Record Room.

Announced in the open Court today this 14th day of January, 2021.

Sd/-

(ARVIND MALHOTRA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI ARVIND MALHOTRA, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 80/2015
Date of Institution : 25-02-2015
Date of Decision : 14-01-2022

Sh. Biri Singh (deceased) s/o Sh. Janki Dass, r/o Village Matkehdu, P.O. Drubbal, Tehsil
Joginder Nagar, District Mandi, H.P. through his legal representatives:

(/) Smt. Reena Devi (widow)
(if) Ms.Preeti Devi (Daughter)

(7ii) Smt. Budhi Devi (mother)

All residents of Village Matkehdu, P.O. Drubbal, Tehsil Joginder Nagar, District Mandi,
H.P. . .Petitioners.
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Versus

The Executive Engineer, B&R Division,H.P.P.W.D. Joginder Nagar, District Mandi, H.P.
. .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. N. L. Kaundal, Ld. A.R.
For the Respondent : Sh. Anil Sharma, Ld. Dy. D.A.
AWARD

Reference under Section 10(1) of the Industrial Disputes Act, 1947 (hereinafter referred to
as ‘the Act’ for short) to the following effect has been received for adjudication from the
appropriate Government:

“Whether time to time termination of the services of Shri Biri Singh s/o Shri Janki Dass, 1/0
Village Matkehdu, P.O. Drubbal, Tehsil Joginder Nagar, District Mandi, H.P. during
December, 1999 to 31-08-2007 by the Executive Engineer, B&R Division H.P.P.W.D.,
Joginder Nagar, District Mandi, H.P., without complying with the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above worker is entitled to from the
above employer?”

2. Shri Biri Singh workman expired on 16-12-2011 and vide order dated 30-11-2019
passed by this Court his legal heirs were allowed to be arrayed as petitioners in place of deceased
petitioner Sh. Biri Singh. His legal heirs as mentioned in the memo of reference filed claim
petition with the following averments. The services of deceased Late Sh. Biri Singh (hereinafter
referred as ‘workman’ for the sake of convenience) were initially engaged by the department w.e.f.
December, 1999 in B&R Sub Division No. II, H.P.P.W.D. Joginder Nagar, District Mandi, H.P. on
muster roll as daily waged basis. His services were engaged by the respondent for 15, 18, and 20
days instead of full months and breaks were given up to 31-08-2007 and thereafter the services of
workman were continuously engaged without breaks as per instruction by the Principal Secretary
(PW) to the Government of Himachal Pradesh vide letter dated 14-09-2007. It is further averred
that respondent adopted pick and choose policy while giving fictional breaks to the workman so
that he could not complete 240 days for the purpose of continuous service under Section 25-B of
the Act. Other persons working alongwith workman, even persons junior to workman and new
persons were engaged from time to time without fictional breaks which is stated to be violative of
Section 25-G of the Act. It is further claimed that junior persons to the workman have been
regularized before him. Claiming the breaks to be illegal and arbitrary, petitioner prayed for
condoning the same and directions to the respondent for payment of wages of breaks period to the
legal representatives. Further relief claimed is for regularization plus consequential benefits and
difference of arrear along with interest. Also lump sum compensation amounting to Rs. 7,00,000/-
is claimed by the legal representatives on account of leave encashment, arrears w.e.f. 01-01-2007 to
16-12-2011 (till the date of death of deceased workman).

3. Respondent contested the claim petition by filing reply raising preliminary submissions
qua the claim petition being time barred, abatement, not maintainable and bad for non-joinder of
necessary party i.e. National Highway H.P.P.W.D. Joginder Nagar. On merits, it is admitted that
deceased Sh. Biri Singh was initially engaged as daily waged beldar during December, 1999. He is
stated to have not worked with minimum 240 days in a calendar year up to 2007, however, from
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year 1999 he has worked minimum 240 days or more in each calendar year. On the death of Sh.
Biri Singh on 16-12-2011 his wife Smt. Reena Devi was appointed as class-IV on daily wage basis
on compassionate ground and she joined her duty on 31-12-2014. It is denied that workman was
not allowed to complete 240 days in each calendar year. It is further averred that the applicant was
habitual to leave the job and was intermittent worker. Respondent denied violation of any provision
of the Act and prayed for dismissal of the claim petition.

4. Petitioner filed rejoinder reiterating the contents of the claim petition and denying
those of reply contrary to the claim petition.

5. On the pleadings of parties, following issues were framed on 14-07-2021:—

1.  Whether time to time termination of services of the petitioner (now deceased) during
December, 1999 to 31-08-2007 by the respondent is/was illegal and unjustified, as

alleged? ..OPP.
2. Ifissue No. 1 is proved in affirmative to what service benefits the petitioners (LRs of
deceased) are entitled to? . .OPP.
3. Whether the claim petition is not maintainable, as alleged? . .OPR.
4. Whether the claim petition is time barred, as alleged? . .OPR.

5. Whether the claim petition is bad for non-joinder of necessary parties, as alleged?
. OPR.
Relief.

6. Evidence was led by the parties to the lis in support of their claims.

7. PWI1 Smt. Reena Devi wd/o Late Shri Biri Singh appeared in the witness as PW1 and
deposed the claim of deceased workman, through her sworn affidavit Ex. PW1/A in consonance
with the claim petition. In cross-examination, she denied that the similarly situated workers were
not regularized by the respondent. She denied that her claim is time barred.

8. On the other hand, respondent examined Sh. Sanjeev Kumar Sood, Executive
Engineer, HPPWD B&R Division Joginder Nagar, Distt. Mandi, H.P. as RW1 who deposed the
defence of respondent vide his sworn affidavit Ex.RW1/A as contained in the reply filed. He also
tendered in evidence copy of yearwise working days of deceased petitioner Sh. Biri Singh
Ex.RW1/B, yearwise working days of 6 daily wages beldar Ex. RW1/C and yearwise working days
of 4 daily wages workers Ex. RW1/D. In cross-examination he admitted that junior workers to
deceased Sh. Biri Singh were given work for full months and they stand regularized.

9. Thave heard learned counsel for the petitioner and learned Deputy District Attorney for
the respondent at length and considered the material on record.

10. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : Yes.

Issue No. 2 : As per discussion

Issue No. 3 : No
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Issue No. 4 : No
Issue No. 5 : No
Relief. : Petition is partly allowed as per operative part of the
Award.
REASONS FOR FINDINGS
Issue No. I :

10. Shri Biri Singh workman has expired on 16-12-2011 and his widow Smt. Reena Devi
deposed as PW1 through her sworn affidavit Ex. PW1/A that Late Sh. Biri Singh was engaged
w.e.f- December, 1999 in B&R Sub Division No. II, HP.P.W.D. Joginder Nagar and he
interruptedly worked up to 31-08-2007 as fictional breaks were given to him. Thereafter, w.e.f.
01-09-2007 his services were continuously engaged without any breaks per direction issued by the
Principal Secretary (PW) to the Govt. of H.P. vide letter dated 14-09-2007. She has categorically
deposed that at the time of giving fictional breaks to the deceased worker the department retained
junior persons in service which act is violative of Section 25-G and 25-H of the Act.

11. RWI1 Sh. Sanjeev Kumar Sood, Executive Engineer, HPPWD B&R Division Joginder
Nagar admitted that deceased Sh. Biri Singh was engaged as daily waged beldar during December,
1999. Though he denied giving fictional breaks but in cross-examination he has admitted that no
letter at the time of appointment of deceased Sh. Biri Singh was issued to the effect that his services
would consist of breaks. He further deposed as per record no letter was issued to deceased Biri
Singh at the time of appointment stipulating that his services would be subject to availability of
works and funds. He has also specifically admitted that workers at SI. No. 1, 2, 5 and 6 in Ex.
RWI1/C were junior to deceased Biri Singh and were given work for full months and stand
regularized as also that workers at Sl. No. 1 to 3 in Ex. RW1/D were junior to deceased Sh. Biri
Singh and given work more than 300 days and they worked continuously and stand regularized.
The aforementioned admissions of RW1 prove violation of Sections 25-G and 25-H as junior
workers Sh. Pradeep Kumar, Kishori Lal, Nihal Chand and Chanchal figuring at SI. No. 1,2, 5 &
6 respectively in Ex. RW1/C were engaged after the deceased petitioner and were given work for
full months and these persons completed more than 240 days in calendar years 2004 to 2008.
Similarly junior workers Smt. Gita Devi, Dalip Singh and Gotam Singh figuring at SI. No. 1 to 3 in
Ex. RW1/D are shown to have worked more than 300 days from year 2003 onward and they stand
regularized as admitted by RWI1. Deceased workman Sh. Biri Singh certainly has been
discriminated vis a vis juniors aforementioned as he was given work for only 3 days in year 1999,
80 days in year 2000, 174 days in year 2001, 166 days in year 2002, 172 days in year 2003, 167
days in year 2004, 168 days in years 2005, 162 days in year 2006, 227 days in year 2007 where
after he is shown to have worked for 349 days in year 2008, as per yearwise working days detail
Ex. RWI1/C in respect of Sh. Biri Singh. Thus, irritational and discriminatory providing of fictional
breaks to the deceased petitioner despite giving adequate work to the juniors is illegal and violation
of fundamental rights of deceased petitioner and unfair labour practice in terms of Clause 10 of
Fifth schedule of the Act as also principle of ‘last come first go’ envisaged under Section 25-G of
the Act. It is well settled that for attracting the applicability of Section 25-G of the Act, the
workman is not required to prove that he had worked for a period of 240 days during twelve
calendar months preceding the termination of his service and it is sufficient for him to plead and
prove that while effecting retrenchment, the employer violated the rule of ‘last come first go’
without any tangible reason, as held by Hon’ble Supreme Court in Harjinder Singh v. Punjab
State Warehousing Corporation, AIR 2010 SC 1116.
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12. Tt is also worthwhile to mention that Section 25-B of the Act enjoins a duty upon the
respondent/employer to provide work atleast for 240 days in a period of 12 calendar months to the
workman for the purpose of continuous service. The employer can regulate the working of an
employee as per his needs, but in view of spirit engrained in Section 25-B of the Act an employer is
duty bound to provide the work for 240 days in a year to the employee/petitioner. Hon’ble Apex
Court in Employers in Relation To Digwadih Colliery v. Their Workmen, AIR 1966 SC 75, has
held that “service for 240 days in a period of 12 calendar months is equal not only to service for a
year but is to be deemed continuous service even if interrupted”. The fiction of law converts service
of 240 days in a period of twelve calendar months into continuous service for one complete year.
Thus, giving fictional breaks to the petitioner from December, 1999 to 31-08-2007 by the
respondent are held to be illegal and unjustified. Consequently, issue No. 1 is answered in
affirmative in favour of petitioners and against respondent.

Issue No. 2:

13. In view of positive finding on issue No. 1, the break period is to be counted for the
purpose of continuous service in terms of Section 25(b) of the Act as also for seniority which shall
be reckoned from the date of initial engagement of deceased petitioner Sh. Biri Singh. Petitioner
has not pleaded that deceased workman was not gainfully employed during the period of fictional
breaks nor deposed the same on oath, therefore deceased workman cannot be held entitled to back
wages. However, deceased workman Sh. Biri Singh is held entitled to be deemed eligible for
regularization by the respondent from the time his junior(s) has/have been regularized as per policy
governing daily wagers framed by the State Government as operative from time to time. The
petitioner shall be deemed to be in continuous service during the breaks period. Issue No. 2 is
accordingly decided in favour of petitioner.

Issue No. 3:

14. In view of positive finding on issues No. 1&2, claim petition is held maintainable.
Respondent even otherwise has not been able to prove/establish as to how the petition is not
maintainable. Issue No. 3 is accordingly decided in negative against the respondent.

Issue No. 4:

15. Petitioners have specifically pleaded that in year 2009 workman has raised demand
notice which fact has not been denied by the respondent. As the time to time termination of services
are alleged illegal from December, 1999 to 31-08-2007, there is no inordinate delay in pursuing the
claim by deceased workman. There is no limitation period prescribed in the Limitation Act, 1963
within which the reference is to be made. Law is well settled in this regard. Our Hon’ble High
Court in State of H.P.Anr. vs. Partap Singh, 2016(6) ILR HP 1314 relying upon the judgment of
Hon’ble Apex Court in the case Raghuvir v. G.M. Haryana Roadways Hissar, (2014) 10 SCC 301
has held as under:—

“...that there is no limitation for reference to

Court under Section 10 of the Act. It was held that words “At any time” mentioned in
Section 10 of the Act clearly define Labour that law of limitation would not be applicable
qua proceedings of reference under Section 10 of the Act.

“Section 10 of Industrial Disputes Act, 1947:—

Reference of dispute to Boards, Courts or Tribunals-(1) where the appropriate Government
is of the opinion that any industrial dispute exists or is apprehended, it may at any time by
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order in writing, (a) Refer the dispute to a Board for promoting a settlement thereof, (b)
Refer any matter appearing to be connected with or relevant to the dispute to a Court for

inquiry”.

16. In Narain Singh vs. State of H.P.& Ors. 2016 Law Suit (HP) 1013 again Hon’ble
High Court of Himachal Pradesh has turned down the plea of respondent department regarding
delay and laches relying upon Raghuvir v. G.M. Haryana Roadways Hissar (Supra). The
judgment Assistant Engineer, Rajasthan State Agriculture Marketing Board, Sub-Division, Kota
vs. Mohan Lal, 2013 (9) SCR 91 cited by learned Dy. District Attorney in support of his plea
regarding delay and laches, is clearly distinguishable on facts and not applicable in the present
case. It is no doubt true that delay in raising industrial dispute is definitely an important
circumstance which the Labour Court must keep in view at the time of exercise of discretion
irrespective of whether or not such objection has been raised by the other side. But, in the Assistant
Engineer Rajasthan case (supra) the workman was work-charged employee who had worked in all
for 286 days during his employment. His services were terminated w.e.f. 18-02-1986 and he raised
the industrial dispute in 1992 i.e. after six years of termination, therefore, in such circumstances the
judicial discretion exercised by the Labour Court was held to be flawed and unsustainable, by
Hon’ble Apex Court, however, in lieu of reinstatement, compensation of Rs. 1 lakh was awarded.
In the present case there is no inordinate delay in pursuing the claim by deceased workman as
mentioned earlier and the deceased workman otherwise stood regularized on completion of
requisite years of continuous service as per Government policy for year 2015 as pleaded by
respondent. Therefore, issue No. 4 is also answered in negative against respondent.

Issue No. 5:

17. Respondent has not led any evidence to show that petition is bad for non-joinder of
necessary parties. Necessary party is one in whose absence no relief/decree can be passed by the
Court. However, the necessary party in this case is respondent who is before the Court and against
him the relief has been sought and awarded by this Court. Therefore, issue No. 5 is also answered
in negative against the respondent.

Relief :

18. As a sequel to the findings of this Court on the issues framed, it is held that the time to
time /artificial breaks in service given to Sh. Biri Singh deceased petitioner by the respondent from
December, 1999 to 31-08-2007 are/were illegal and unjustified and deceased petitioner is held to be
in continuous service with the respondent from the date of his initial engagement as well fictional
breaks shall have no effect on the seniority and continuity of service and seniority of deceased
petitioner shall be reckoned from the date of his initial engagement. The petitioner would be
deemed in continuous service with consequential benefits except back wages. His service would
be deemed to have been regularized from the date his junior(s) was/were regularized as per policy
governing daily wagers framed by the State Government and operative from time to time. Claim
petition is hereby allowed in part and reference is answered accordingly in favour of the petitioners.
The parties are left to bear their costs. A copy of this Award be sent to the appropriate Government
for publication in the official gazette. File after due completion be consigned to the Record Room.

Announced in the open Court today this 14th day of January, 2022.

Sd/-

(ARVIND MALHOTRA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI ARVIND MALHOTRA, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 195/2017
Date of Institution : 14-9-2017
Date of Decision : 21-01-2022

Shri Inder Singh s/o Shri Dhani Ram, r/o Village Owkal, P.O. Chowki, Sub Tehsil Nihri,
District Mandi, H.P. . .Petitioner.

Versus

The Divisional Forest Officer, Suket Forest Division, Sunder Nagar, District Mandi, H.P.
. .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S. K. Arya, Ld. Advocate
For the Respondent : Sh. Anil Sharma, Ld. Dy. D.A.
AWARD

Reference under Section 10(1) of the Industrial Disputes Act, 1947 (hereinafter referred to
as ‘the Act’ for short) to the following effect has been received for adjudication from the
appropriate Government:

“Whether the alleged termination of services of Shri Inder Singh s/o Shri Dhani Ram, /o0
Village Owkal, P.O. Chowki, Sub Tehsil Nihri, District Mandi, H.P. from time to time
during year, 1996 and finally terminated during June, 2016 by the Divisional Forest Officer,
Suket Forest Division, Sunder Nagar, District Mandi, H.P. without complying with the
provisions of the Industrial Disputes Act, 1947, as alleged by the workman, is legal and
justified? If not, what amount of back wages, past service benefits, seniority, regularization
and compensation the above worker is entitled to from the above employer?”

2. In nutshell, petitioner has averred in the claim petition to have been initially engaged
as daily rated beldar w.e.f. 1-1-1996 with respondent and worked in Forest Range Jai Devi, Forest
Division Sunder Nagar, District Mandi, H.P. He worked continuously w.e.f. 1-1-1996 uptil
December, 2001 and thereafter his services were orally terminated by respondent without issuing
any notice or retrenchment compensation and inquiry. Against oral termination he raised the
dispute before Labour and Conciliation Officer, Mandi who referred the matter under Section 12(4)
of the Act to the appropriate Government. However, Labour Commissioner refused to make
reference on the ground of delay vide order dated 31-3-2012. Petitioner challenged order dated
31-3-2012 before Hon’ble High Court of H.P. by way of CWP No. 6584 of 2012 and Hon’ble High
Court was pleased to decide CWP 4294 of 2012 vide order dated 13-6-2012 and directed the
respondents that in case petitioner has actually worked under the respondent, in case there is work
available and respondent requires additional manpower, petitioner shall be engaged as fresh hand in
preference to the fresh recruits. Petitioner immediately supplied copy of judgment passed in CWP
No.6584/2012 to the respondent alongwith representation. Pursuant to aforesaid order respondent
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re-engaged the petitioner w.e.f. 28-7-2012. Petitioner has claimed to have worked continuously
without breaks since 28-7-2012 and completed 240 days in each calendar year uptil 31-3-2016 and
thereafter respondent orally and illegally terminated the services of petitioner w.e.f. 1-4-2016
without giving any notice, compensation or inquiry.

3. Petitioner has also pleaded that respondents are giving artificial/fictional breaks
willfully in order to deprive petitioner the status of permanent workman/regularization as per the
policy of State Government. Further that employer has changed the service condition of petitioner
and is in habit of not issuing muster roll and taking the work on bill basis, which is stated unfair
labour practice. On 31-3-2016 Range Officer, Forest Range Jai Devi asked the petitioner not to
come on duty from that day onwards. Petitioner has claimed the retrenchment bad in law as
provisions of Section 25-F of the Act have not been complied with. He also alleged violation of
Sections 25-B, 25-G, 25-H and 25-T of the Act as also principle of ‘last come first go’. He has
claimed that respondent has illegally terminated the services of petitioner and retained junior
workmen in the service who have been regularized. Juniors are stated to have been allowed to
complete 240 days in each calendar year whereas petitioner has been discriminated. He has also
alleged violation of Articles 14 and 21 of the Constitution and that respondent adopted the policy of
‘hire and fire’ and ‘pick and choose’. Thus, he prayed for re-engagement in service with all
consequential benefits, he be not given fictional breaks and granted seniority w.e.f. 1-1-1996 and
consequential permanent status i.e. regularization as also direction to respondent not to change the
service condition of petitioner.

4. Respondent contested the claim by filing reply raising preliminary submission that no
legal and fundamental right of petitioner has been infringed by the respondent, as such the claim
petition is not maintainable. On merits, it is submitted that petitioner was engaged as daily wage
worker during August, 2003 on muster roll basis and thereafter petitioner left the work at his own
sweet will. Petitioner worked intermittently on bill basis w.e.f. July, 2012 to June, 2018. Petitioner
was never terminated and he worked intermittently and he left the work at his own sweet will.
Petitioner never worked for 240 days continuously in a preceding calendar year. Respondent denied
termination of petitioner on 1-4-2016 and claimed that petitioner left the work in August, 2003 at
his own sweet will. Respondent pleaded no change in service condition of petitioner. Respondent
denied that on 31-3-2016 the Range Officer, Forest Range Jai Devi asked the petitioner not to come
on duty. As petitioner never completed 240 days in any calendar year and did not fulfill condition
of continuous service under Section 25-B of the Act as such there is no need to serve notice under
Section 25-F of the Act. Respondent also denied violation of Sections 25-G, 25-H of the Act,
Articles 14 and 21 of Constitution as well adopting the policy of ‘hire and fire’ and ‘pick and
choose’. Thus respondent prayed for dismissal of claim petition.

5. Rejoinder was filed by the petitioner denying contents of the reply of respondent and
reiterating contents of petition.

6. On the pleadings of parties, following issues were framed on 21-8-2019:—

1. Whether time to time termination of services of the petitioner during the year, 1996
and finally during June, 2016 by the respondent is/was illegal and unjustified, as

alleged? . .OPP.
2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.
3. Whether the claim petition is not maintainable, as alleged? ..OPR.

Relief.
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7. Parties to the lis adduced evidence in support of their claims. Petitioner examined PW1
Shri Surender Kumar who deposed of knowing petitioner and alleged him to be daily wage
employee at Forest Range Jai Devi. He deposed that no termination notice and compensation was
given by forest department and services of petitioner were retrenched wrongly and illegally. In
cross-examination he deposed of working as Peon in Forest Department. Voluntarily stated that
from daily wager he was regularized as Peon. He denied that petitioner was never disengaged from
work by department and he voluntarily left the work.

8. Petitioner Sh. Inder Singh himself appeared as PW2 and deposed his claim through
sworn affidavit Ex.PW2/A, as pleaded in the claim petition. He tendered in evidence copy of
demand notice Ex.PW2/B, copy of letter from Raman Chand & others Ex.PW2/C, copy of
judgment of Hon’ble High Court dated 13th June, 2012 Ex.PW2/D, copy of letter seeking seniority
list Mark-A, copy of letter dated 10-2-2016 Mark-C, copy of Hon’ble High Court judgment dated
August 21, 2012 Ex.PW2/E, copy of representation dated 19-6-2014 Mark-B, copy of letter dated
12-9-2012 of Principal Secretary Forests pertaining to CWP No. 4294/2012 Ex.PW2/F, copy of
letter Ex.PW2/G regarding joining of petitioner, copy of letter dated 15-12-2012 of Divisional
Forest Officer Ex.PW2/H regarding engaging of petitioners as fresh hand in connection with CWP
No. 4294/2012, copy of tentative seniority list of daily labourers of Suket Forest Division as on
31-3-2014 Ex.PW2/J, reply of Divisional Forest Officer to the demand notice, Ex.PW2/K and copy
of letter No. Fts 15-11/2005 (Audit) Ex. PW2/L. In cross-examination, he denied having been
engaged by department in 2003 on muster rolls. He denied having worked from July, 2012 till June,
2018 on bill basis. Further denied never having completed 240 days in a year and that department
never gave him intentional fictional breaks. Also denied having voluntarily left the work in 2003
and not returned. He deposed of having 3 bighas land.

9.  Per contra, RW1 Shri Subhash Chand Prashar, Divisional Forest Officer, Suket Forest
Division, Sunder Nagar deposed the defence of respondent, through his sworn affidavit Ex. RW1/A.
He also tendered in evidence copy of mandays chart of petitioner Ex.RW1/B. In cross-examination,
he denied that petitioner was engaged as daily wager in year 1996 and worked till 2001. He denied
that petitioner was removed from service in year 2001. Self stated petitioner has worked for 30
days in August, 2003 and thereafter worked on bill basis. He admitted that Hon’ble High Court
vide judgment Ex.PW2/E ordered engaging of petitioner. Self stated subject to conditions
mentioned therein. He admitted petitioner was re-engaged on 28-7-2012. Self stated he was
engaged on bill basis. He denied petitioner having worked more than 240 days in calendar years
from 28-7-2012 to 31-3-2016 and respondent department arbitrarily changed service condition of
petitioner from working on muster rolls to bill basis without authority. He also denied that artificial/
fictional breaks were given in service to petitioner. He admitted Shri Surinder Kumar s/o
Sh. Bhagmal at serial No. 62 in the seniority list Ex.PW2/J to be engaged in February, 2000. He
claimed ignorance if Surinder Kumar stands regularized.

10. Learned Deputy District Attorney tendered in evidence copy of notification dated
28-4-2009 Ex. RX.

11. Arguments of learned counsel for the petitioner and learned Deputy District Attorney
for the respondent were heard at length and record carefully perused. Learned counsel for petitioner
argued that petitioner has continuously worked from w.e.f. 1-1-1996 till 31-3-2016, therefore, he is
entitled for the benefits of regularization and his time to time termination of services and final
termination w.e.f. 1-4-2016 is illegal. He also submitted that respondent has unilaterally changed
the service condition of petitioner from working on muster roll to bill basis which is illegal without
any notice or permission from the appropriate Government. Therefore, the fictional breaks and final
termination be set aside.
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12. On the other hand, learned Dy. District Attorney has submitted that petitioner has
worked for 30 days on muster roll during August, 2003 and thereafter he left work at his own. He
further submitted that petitioner has worked from July, 2012 to June, 2018 on bill basis as fresh
hand in consonance with judgment Ex.PW2/E and thereafter petitioner had not turned up for work.
Therefore, petitioner is not entitled to any of the reliefs claimed and respondent has not violated
any provision of the Act.

13. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No.1 : Partly yes
Issue No. 2 : As per discussion
Issue No. 3 : No
Relief : Petition is partly allowed as per operative part of the
Award.
REASONS FOR FINDINGS

Issue No. I :

14. The case of petitioner is that he was engaged as daily rated beldar w.e.f. 1-1-1996 by
respondent and he worked uptil December, 2001, where after his services were orally terminated.
Pursuant to the order of Hon’ble High Court of H.P. in CWP No. 6584 of 2012 he was re-engaged
on 28-7-2012 and worked uptil 31-3-2016 where after respondent orally and illegally terminated
his service on 1-4-2016. Further, his claim is that respondent has willfully given artificial breaks to
deprive him the status of permanent workman/regularization.

15. As against above case respondent has admitted that petitioner was engaged as daily
waged worker during August, 2003 and worked for 30 days on muster rolls, thereafter he left the
work at his own sweet will. Further, petitioner had worked intermittently on bill basis w.e.f. July,
2012 to June, 2018. It is denied that petitioner was terminated on 1-4-2016 or fictional breaks were
given to him.

16. Mandays chart Ex.RWI1/B tendered in evidence by the respondent, reveals that
petitioner has worked for 30 days in 2003 on muster roll where after in 2012, 2013, 2014, 2016,
2017 and 2018 petitioner is shown to have been working on bill basis. It is admitted by respondent
that petitioner was engaged as daily waged worker during August, 2003. The mandays chart
Ex.RW1/B depicts petitioner to have been initially engaged on muster rolls. Why he was re-
engaged on bill basis and worked from 2012 to 2018 on bills has not been satisfactorily explained
by the respondent.

17. The defence plank of respondent is that petitioner was considered fresh hand pursuant
to Hon’ble High Court judgment Ex.PW2/E and as he worked on bill basis, he cannot be said to be
given fictional breaks. Respondent has claimed in his reply that as per Government Notification
No.15-11/2005 (Audit) petitioner worked intermittently w.e.f July, 2012 till June, 2018 as per
availability of work and funds and as such there is no change in service condition of the petitioner.
However, this defence plank/plea is erroneous and not sustainable in law. Admittedly, the petitioner
was engaged as daily rated beldar, he worked on muster roll in year 2003 and thereafter on bill
basis. How his service condition has been changed without issuance of any notice in terms of
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Section 9A of the Act, has not been explained. Though, petitioner is claimed by respondent to have
been working on bill basis from July, 2012 to June, 2018 how this change was incorporated in the
service condition. Even considering that he was fresh hand in terms of Hon’ble High Court
judgment Ex.PW2/E certainly there was/is no authorization for change in service condition of
petitioner from working on muster roll to bill basis. Petitioner never consented to work on bill
basis. Petitioner has never submitted any bill to the respondent then how he was paid against bills,
has not been explained by the respondent.

18. Notification No. 15-11/2005 (Audit) has been exhibited by petitioner as Ex.PW2/L, but
same only instructs the DDOs working under CFs, DFOs not to issue blank muster roll in future.
Certainly, this notification cannot be taken as a defence to change the service condition of
petitioner from muster roll to bill basis. The notification Ex. RX relied upon by learned Dy. District
Attorney can in no manner authorize engagement of petitioner on bill basis. This notification has
not even been pleaded by respondent in his reply and as such cannot be read in evidence per settled
law that no amount of evidence can be looked in to in absence of its pleading. Even if arguendo it is
considered, it carves out exception that where already continuing daily wagers are involved, who
are working for last many years and cannot be removed, in such cases muster roll may be issued
with the prior approval/authorization of DFO concerned.

19. At this juncture, it is apposite to note observations of Full Bench of Hon’ble Apex
Court in Workmen of Food Corporation of India vs. Food Corporation of India Ltd. 1985
LawSuit (SC) 71, 1985 AIR (SC) 670 wherein the wages being paid on piece rate by the
Corporation to the employees was held not to affect the employer-employee relationship. Hon’ble
Apex Court further held the implication of Section 9A of the Industrial Disputes Act in following
terms:—

“[19]1t is at this stage necessary to examine the implication of Sec. 9A of the [.D. Act, 1947.
As hereinbefore pointed out, Sec. 9A makes it obligatory upon an employer who proposes
to effect any change in the conditions of service applicable to any workman in respect of
any matter specified in the Fourth Schedule to give a notice of desired or intended change.
It cannot do so without giving to the workman likely to be affected by the change, a notice
in the prescribed manner of the nature of the change proposed to be effected and within 21
days of giving such notice. There is a proviso to Sec 9A which has no relevance here.
However, incidentally it may be pointed out that if the workmen likely to be affected by the
change are persons to whom the Fundamental and Supplementary Rules, Civil Services
(Classification, Control and Appeal) Rules, Civil Services (Temporary Service) Rules,
Revised Leave Rules, Civil Service Regulations, Civilians in Defense Services
(Classification, Control and Appeal) Rules or the Indian Railway Establishment Code or
any other rules or regulations that may be notified in this behalf by the appropriate
Government in the Official Gazette, apply no notice of change would be necessary before
effecting a change. No attempt was made on behalf of the respondent-Corporation to urge
that any of the aforementioned rules would govern the conditions of service of the workmen
involved in the dispute. Now after introducing the direct payment system agreed to between
the parties, if the Corporation or the employer wanted to introduce a change in respect of
any of the matters set out in Fourth Schedule, it was obligatory to give a notice of change.
Item | in the Fourth Schedule provides: 'wages, Including the period and mode of payment'.
By canceling the direct payment system and introducing the contractor, both the wages and
the mode of payment are being altered to the disadvantage of the workmen. Therefore,
obviously a notice of change was a must before introducing the change, otherwise it would
be an illegal change. Any such illegal change invites a penalty under Sec. 31(2) of the 1.D.
Act, 1947. Such a change which is punishable as a criminal offence would obviously be an
illegal change. It must be held that without anything more such an illegal change would be
wholly ineffective.
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20. Hon’ble Apex Court in Workmen of Food Corporation of India vs. Food Corporation
of India supra has categorically held that if the direct employee is converted into a contract worker
without notice, as contemplated under Section 9A of 1.D. Act, the same would amount to illegal
change. Section 9A of .D. Act mandates issuance of prior notice if the change alters the conditions
of service.

21. It has been held by the Hon’ble Apex Court in Bhuvnesh Kumar Dwivedi vs.
Hindalco Industries Ltd. 2014 LawSuit (SC) 369, 2014 (11) SCC 85, 2014 AIR (SC) 2258, as
under:—

[23]. Very interestingly, the periods of service extends to close to 6 years save the artificial
breaks made by the respondent with an oblique motive so as to retain the appellant as a
temporary worker and deprive the appellant of his statutory right of permanent worker
status. The aforesaid conduct of the respondent perpetuates ‘unfair labour practice as
defined under Section 2(ra) of the I.D. Act, which is not permissible in view of Sections
25T and 25U of the I.D. Act.

22. It is also important to take note of observations of Hon’ble Apex Court in Secretary,
Haryana State Electricity Board v/s Suresh 1999 LawSuit (SC) 380, 1999 AIR (SC) 1160, to the
following effect:—

i D PO As a matter of fact law is well settled by this court and we need not dilate
much by reason, therefore to the effect that the law courts exist for the society and in the
event of there being a question posed in the matter of interpretation of a beneficial piece of
legislation, question of interpreting the same with a narrow pedantic approach would not be
justified. On the contrary, the widest possible meaning and amplitude ought to be offered to
the expressions used as otherwise the entire legislation would loose its efficacy and contract
labour would be left on the mercy of the intermediary.

[18] ceeiieiiiin, The democratic polity ought to survive with full vigour: socialist status
as enshrined in the Constitution ought to be given its full play and it is in this perspective
the question arises- is it permissible in the new millennium to decry the cry of the labour
force desirous of absorption after working for more than 240 days in an establishment and
having their workings supervised and administered by an agency within the meaning
of Article 12 of the Constitution-the answer cannot possibly be in the affirmative-the law
courts exist for the society and in the event law courts feel the requirement in accordance
with principles of justice, equity and good conscience, the law courts ought rise up to the
occasion to meet and redress the expectation of the people...............coooiiiiiiin...

23. The respondent without any agreement with the petitioner to work on bill basis, has
obtained work from him on bill basis for six years. Against which, the petitioner filed
representation dated 19-6-2014 Mark-B to the Secretary Forests, which has not been denied, to
provide appropriate seniority to the petitioner and also for issuance of regular muster roll. However,
respondent did not pay heed to the same and continued to obtain work from petitioner on bill basis.
This is against the spirit of the Act and respondent cannot be permitted to employ petitioner on bill
basis for years together denying him benefits payable to permanent/regular workman. These breaks
in service amount to unfair labour practice under Section 2(ra) specified in Clause 10 of Schedule
Fifth of the Act. Clause 10 of the Schedule Fifth of the Act provides as under:—

“2(10) To employ workmen as “badlis”, casual or temporaries and to continue them as such
for years, with the object to depriving them of the status and privileges of permanent
workmen”.
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24. The above unfair labour practice is prohibited by Section 25-T of the Act. Hence,
respondent being the State under Article 12 of Constitution has to behave like a model employer
and cannot indulge in unfair labour practice. The petitioner is a poor person as claimed by him. He
cannot be deprived benevolent provisions of the Act as working on bill basis is nothing but refusal
by the respondent to confer benefits payable to permanent/regular workman. Same also is certainly
giving artificial/fictional breaks. Our Hon’ble High Court in recent judgment Keshav Ram vs. State
of H.P. & Others 2020 LawSuit (HP) 215 has held the following:

“Beli Ram vs. State of H.P. and others decided on 02-06-2009, in which this Court has held
as under:—

“The Court is of the firm opinion that the respondents have given fictional/artificial
breaks willfully to deprive him the status of regularization. The workman belongs to a lower
strata of the society. His rights cannot be permitted to be trampled on the basis of arbitrary
and whimsical action/decision. The workman may be appointed on daily wages, but he has
absolute right to earn his livelihood within the constitutional framework. It will amount to
unfair labour practice, if the respondent-State is permitted to give fictional breaks to the
workman. The Court does not approve this practice. This practice has severe civil and evil
consequences on the workman, who most of the time is at the mercy of the employer. He is
required to complete 240 days in each year to earn him the benefit of regularization. He has
been working continuously and has put in 5 years of service with effect from 1996 to 2000.
In case the breaks are not condoned in the present case it will cause impediment in his way
to seek regularization. The effect of fictional/artificial breaks given to the petitioner in the
year 2001 would be that he would be required to wait for another eight to nine years to
complete 240 days in each year. The services which he has rendered with effect from 1996
to 2000 would become otiose/nugatory. The action of the respondent-State must be
rationale and must conform to Article 14 and 16 of the Constitution of India. Ours is a
welfare State.

Accordingly, the action of the respondents of giving the fictional breaks to the petitioner in
the year 2001 is declared arbitrary. The breaks given to the petitioner in the months of
January, February, March, April, May and June, 2001 are unreasonable and are accordingly
condoned. It is declared that the petitioner has completed 240 days for all intents and
purpose in the year 2001."

9. Similarly, in CWP(T) No. 8143 of 2008, titled as Layak Ram vs. State of H.P. & Others,
decided on 15-06-2009, this Court has held as under:—

"It is evident from reply filed by the respondents that the petitioner had completed
more than 240 days each year with effect from 1996 till 2000. The petitioner had
completed 219 Y2 days in the year 2001. The plea raised by the respondent-department
that the petitioner might have abandoned his job for few days every month cannot be
accepted. The plea of abandonment is required to be proved like any other fact. A
person belonging to lowest strata of the society cannot afford the luxury to remain
absent. It cannot be presumed that the petitioner could remain absent knowing fully
well the consequences. Rather, the respondents have not permitted him to complete
240 days in the year 2001 by giving him artificial breaks of few days every month. The
petitioner has also given the details of days he was not permitted to work in the year
2002 as well. There is a pattern as per the rejoinder filed by the petitioner to the reply
of the respondent-department reflecting that the respondents were bent upon not to
permit the petitioner to complete 240 days every year. The completion of 240 days
every twelve calendar months is important for the purpose of getting benefits under the
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provisions of Industrial Disputes Act, 1947 as well as to seen regularization after
putting in requisite number of years."

25. It is also apposite to mention that the definition of continuous service in Section 25-B
of the Act clearly specifies that workman shall be said to be in continuous service if he is for that
period, in uninterrupted service, including service which may be interrupted on account of
cessation of work which is not due to any fault on the part of the workman. Petitioner has claimed
to be working throughout and respondent has alleged that he left the work of his own. It is observed
that abandonment has not been proved by respondent. It is also not proved by respondent that
Forest is a seasonal industry. The work is available throughout the year as other daily wage
labourers are proved on record to be working as per seniority list Ex.PW2/J and the petitioner thus
stands discriminated against the other workers in respect of whom seniority list was issued as on
31-3-2014. If there was no work available throughout the year how and why respondent issued
tentative seniority list of daily labourers who are shown to have been engaged on different dates.
Thus, pleas of abandonment, seasonal work and availability of work as well engaging petitioner on
bill basis is camouflage, just to deprive petitioner of regular status of daily wager as well
regularization benefit on completion of 240 days in calendar years and so the intermittent breaks
are held artificial and fictional.

26. Thus, in view of the mandate of aforementioned law laid down by Hon’ble Apex Court
and Hon’ble High Court the artificial breaks given in service during the period of alleged working
on bill basis are held unjustified and illegal, liable to be set aside. RW1 has admitted that petitioner
was re-engaged on 28-7-2012. In view of judgment of Hon’ble High Court of H.P. Ex.PW2/E
petitioner has been engaged as fresh hand in preference to fresh recruits, as such he is entitled for
service benefits only from the date of re-engagement i.e. 28-7-2012 and consequently in view of
illegal artificial/fictional breaks given, he is entitled to be deemed in continuous service from
28-7-2012 till June, 2016 in terms of reference alongwith consequential benefit of seniority, except
back wages.

27. Now coming to the question of final termination, it is observed that petitioner has
claimed his final termination on 1-4-2016 which as per reference is June, 2016 but respondent has
denied ever terminating the services of petitioner and specifically pleaded that petitioner worked
intermittently on bill basis from July, 2012 till June, 2018. The plea of abandonment, as earlier
observed, has not been proved by the respondent which as per the law is required to be proved like
any other fact as held by Hon’ble High Court ibid. Further, the mandays chart Ex.RW1/B shows
petitioner to have worked on bill basis till June, 2018. Thus, there is no final termination on
1-4-2016 or June, 2016 per reference and petitioner is deemed to have worked as daily wager
continuously from 28-7-2012 to June, 2016 in terms of reference. Accordingly, Issue No. 1 decided
in above terms.

Issue No. 2 :

28. As the fictional breaks given to petitioner from 28-7-2012 till June, 2016 are declared
unjustified and illegal, petitioner is held entitled to consequential benefits of seniority from
28-7-2012, except back wages because petitioner has admittedly obtained wages/payments from
respondent though on bill basis during said period. Issue No.2 is accordingly decided.

Issue No. 3 :

29. In view of positive findings on issues No. 1 and 2, the claim petition is held
maintainable. Even otherwise, respondent has not proved or established the petition to be not
maintainable. Accordingly, issued No. 3 is answered in negative against the respondent.
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Relief :

30. As a sequel to the findings of this Court on the issues above, the claim petition
succeeds in part and is partly allowed. The claim of petitioner with regards final termination of his
services w.e.f. 1-4-2016/June, 2016 is dismissed. However, it is held that artificial/fictional breaks
in service provided to the petitioner by respondent from 28-7-2012 till June, 2016 are unjustified
and illegal. The above period of fictional breaks is to be counted for the purpose of seniority and
continuity in service of petitioner as daily waged worker, except back wages. His seniority shall be
reckoned from the date of his engagement as fresh hand with the respondent on 28-7-2012. The
parties are left to bear their costs. The reference is answered in above terms. A copy of this Award
be sent to the appropriate Government for publication in the official gazette. File after due
completion be consigned to the Record Room.

Announced in the open Court today this 21st day of January, 2022.

Sd/-

(ARVIND MALHOTRA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI ARVIND MALHOTRA, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 194/2017
Date of Institution : 14-9-2017
Date of Decision 2 21-1-2022

Shri Kanhaiya Lal s/o Shri Bhaju Ram, r/o Village Gashmala, P.O. Chowki, Sub Tehsil
Nihri, District Mandi, H.P. . .Petitioner.

Versus

The Divisional Forest Officer, Suket Forest Division, Sunder Nagar, District Mandi, H.P.
. .Respondent .

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Arya, Ld. Advocate
For the Respondent : Sh. Anil Sharma, Ld. Dy.D.A.
AWARD

Reference under Section 10(1) of the Industrial Disputes Act, 1947 (hereinafter referred to
as ‘the Act’ for short) to the following effect has been received for adjudication from the
appropriate Government:
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“Whether the alleged termination of services of Shri Kanhaiya Lal s/o Shri Bhaju Ram, /o0
Village Gashmala, P.O. Chowki, Sub Tehsil Nihri, District Mandi, H.P. from time to time
during year, 1994 and finally terminated during June, 2016 by the Divisional Forest Officer,
Suket Forest Division, Sunder Nagar, District Mandi, H.P. without complying with the
provisions of the Industrial Disputes Act, 1947, as alleged by the workman, is legal and
justified? If not, what amount of back wages, past service benefits, seniority, regularization
and compensation the above worker is entitled to from the above employer?”

2. In nutshell, petitioner has averred in the claim petition to have been initially engaged
as daily rated beldar w.e.f. 1-1-1996 with respondent and worked in Forest Range Jai Devi, Forest
Division Sunder Nagar, District Mandi, H.P. He worked continuously w.e.f. 1-1-1996 uptil
December, 2001 and thereafter his services were orally terminated by respondent without issuing
any notice or retrenchment compensation and inquiry. Against oral termination he raised the
dispute before Labour and Conciliation Officer, Mandi who referred the matter under Section 12(4)
of the Act to the appropriate Government. However, Labour Commissioner refused to make
reference on the ground of delay vide order dated 31-3-2012. Petitioner challenged order dated
31-3-2012 before Hon’ble High Court of H.P. by way of CWP 4294 of 2012 and Hon’ble High
Court vide order dated 13-6-2012 directed the respondents that in case petitioner has actually
worked under the respondent, in case there is work available and respondent requires additional
manpower, petitioner shall be engaged as fresh hand in preference to the fresh recruits. Pursuant to
aforesaid order respondent re-engaged the petitioner w.e.f. 28-7-2012. Petitioner has claimed to
have worked continuously since 28-7-2012 without breaks and completed 240 days in each
calendar year uptil 31-3-2016 and thereafter respondent orally and illegally terminated the services
of petitioner w.e.f. 1-4-2016 without giving any notice, compensation or inquiry.

3. Petitioner has also pleaded that respondents are giving artificial/fictional breaks
willfully in order to deprive petitioner the status of permanent workman/regularization as per the
policy of State Government. Further that employer has changed the service condition of petitioner
and is in habit of not issuing muster roll and taking the work on bill basis, which is stated unfair
labour practice. On 31-3-2016 Range Officer, Forest Range Jai Devi asked the petitioner not to
come on duty from that day onwards. Petitioner has claimed the retrenchment bad in law as
provisions of Section 25-F of the Act have not been complied with. He also alleged violation of
Sections 25-B, 25-G, 25-H and 25-T of the Act as also principle of ‘last come first go’. He has
claimed that respondent has illegally terminated the services of petitioner and retained junior
workmen in the service who have been regularized. Juniors are stated to have been allowed to
complete 240 days in each calendar year whereas petitioner has been discriminated. He has also
alleged violation of Articles 14 and 21 of the Constitution and that respondent adopted the policy of
‘hire and fire’ and ‘pick and choose’. Thus, he prayed for re-engagement in service with all
consequential benefits, he be not given fictional breaks and granted seniority w.e.f. 1-1-1996 and
consequential permanent status i.e. regularization as also direction to respondent not to change the
service condition of petitioner.

4. Respondent contested the claim by filing reply raising preliminary submission that no
legal and fundamental right of petitioner has been infringed by the respondent, as such the claim
petition is not maintainable. On merits, it is submitted that petitioner was engaged as daily wage
worker during December, 1998 on muster roll basis and thereafter petitioner left the work at his
own sweet will. Petitioner worked intermittently on bill basis w.e.f. April, 2013 to June, 2018.
Petitioner was never terminated and he worked intermittently and he left the work at his own sweet
will. Petitioner never worked for 240 days continuously in a preceding calendar year. Respondent
denied termination of petitioner on 1-4-2016 and claimed that earlier petitioner left the work in
December, 1998 at his own sweet will. Respondent pleaded no change in service condition of
petitioner. Respondent denied that on 31-3-2016 the Range Officer, Forest Range Jai Devi asked
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the petitioner not to come on duty. As petitioner never completed 240 days in any calendar year
and did not fulfill condition of continuous service under Section 25-B of the Act and as such there
is no need to serve notice under Section 25-F of the Act. Respondent also denied violation of
Sections 25-G, 25-H of the Act, Articles 14 and 21 of Constitution as well adopting the policy of
‘hire and fire’ and ‘pick and choose’. Thus respondent prayed for dismissal of claim petition.

5. Rejoinder was filed by the petitioner denying contents of the reply of respondent and
reiterating contents of petition.

6. On the pleadings of parties, following issues were framed on 21-8-2019:—

1.  Whether time to time termination of services of the petitioner during the year, 1994
and finally during June, 2016 by the respondent is/was illegal and unjustified, as

alleged? ..OPP.
2. Ifissue No. 1 is proved in affirmative, to what service benefits the petitioner is entitled

to? ..OPP.
3. Whether the claim petition is not maintainable, as alleged? ..OPR.
Relief.

7. Parties to the lis adduced evidence in support of their claims. Petitioner examined PW 1
Shri Surender Kumar who deposed of knowing petitioner and alleged him to be daily wage
employee at Forest Range Jai Devi. He deposed that no termination notice and compensation was
given by forest department and services of petitioner were retrenched wrongly and illegally. In
cross-examination he deposed of working as Peon in Forest Department. Voluntarily stated that
from daily wager he was regularized as Peon. He denied that petitioner was never disengaged from
work by department and he voluntarily left the work.

8. Petitioner Sh. Kanhaiya Lal himself appeared as PW2 and deposed his claim through
sworn affidavit Ex.PW2/A, as pleaded in the claim petition. He tendered in evidence copy of bills
for years 2012 to 2016 Ex.PW2/B to Ex.PW2/F, copy of mandays chart/Bill detail Ex.PW2/G, copy
of demand notice Ex.PW2/H, copy of letter from Raman Chand & others Ex.PW2/], copy of
judgment of Hon’ble High Court dated 13th June, 2012 Ex.PW2/K, copy of letter seeking seniority
list Mark-A, copy of letter dated 10-02-2016 Mark-C, copy of Hon’ble High Court judgment dated
August 21, 2012 Ex.PW2/L, copy of representation dated 19-6-2014 Mark-B, copy of letter dated
12-9-2012 of Principal Secretary (Forests) pertaining to CWP No. 4294/ 2012 Ex.PW2/M, copy of
letter Ex. PW2/N regarding joining of petitioner, copy of letter dated 15-12-2012 of Divisional
Forest Officer Ex.PW2/O regarding engaging of petitioner as fresh hand in connection with CWP
No. 4294/2012, copy of tentative seniority list of daily labourers of Suket Forest Division as on
31-3-2014 Ex.PW2/P, copy of reply of Divisional Forest Officer to the demand notice, Ex.PW2/Q
and copy of letter No. Fts 15-11/2005 (Audit) Ex.PW2/R. In cross-examination, he denied having
been engaged by department in December, 1998. Self stated it was in year 1996. Denied that from
April, 2013 till June, 2018 he worked with the department on bill basis. Further denied never
having completed 240 days in a year prior to demand notice. He deposed having 3% bighas of land
and maintained family members from work provided by the department. He admitted in 2017 and
2018 he was given intermittent work by the department but claimed ignorance whether said work
was on bill basis. Further admitted that sometimes even now he is called for the work by the
department and does the same. He claimed ignorance that date of termination in reference is June,
2016 whereas in claim petition mentioned as 01-04-2016. He denied that no alleged juniors have
been engaged and regularized in service by the department.
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9.  Per contra, RW1 Shri Subhash Chand Prashar, Divisional Forest Officer, Suket Forest
Division, Sunder Nagar deposed the defence of respondent, through his sworn affidavit Ex.RW1/A.
In cross-examination, he denied that petitioner was engaged as daily wager in 1996 and worked till
December, 2001. He denied that petitioner was removed from service in year 2001. Self stated
petitioner has worked for 17 days in December, 1998 and thereafter worked on bill basis. He
admitted that Hon’ble High Court vide judgment Ex.PW2/K ordered engaging of petitioner. Self
stated subject to conditions mentioned therein. He admitted petitioner was re-engaged on
28-7-2012. Self stated he was engaged on bill basis. He denied petitioner having worked more than
240 days in calendar years from 28-7-2012 to 31-3-2016 and respondent department arbitrarily
changed service condition of petitioner from working on muster rolls to bill basis without authority.
He also denied that artificial/fictional breaks were given in service to petitioner. He admitted Shri
Surinder Kumar s/o Sh. Bhagmal at serial No. 62 in the seniority list Ex.PW2/P to be engaged in
February, 2000. He claimed ignorance if Surinder Kumar stands regularized.

10. Learned Deputy District Attorney tendered in evidence copy of notification dated
28-4-2009 Ex. RX.

11. Arguments of learned counsel for the petitioner and learned Deputy District Attorney
for the respondent were heard at length and record carefully perused. Learned counsel for petitioner
argued that petitioner has continuously worked from 1-1-1996 till 31-3-2016, therefore, he is
entitled for the benefits of regularization and his time to time termination of services and final
termination w.e.f- 01-4-2016 is illegal. He also submitted that respondent has unilaterally changed
the service condition of petitioner from working on muster roll to bill basis which is illegal without
any notice or permission from the appropriate Government. Therefore, the fictional breaks and final
termination be set aside.

12. On the other hand, learned Dy. District Attorney has submitted that petitioner worked
on muster rolls for only 17 days in December, 1998 and thereafter he left work at his own. He
further submitted that petitioner has worked from April, 2013 to June, 2018 on bill basis as fresh
hand in consonance with judgment Ex.PW2/K and thereafter petitioner had not turned up for work.
Therefore, petitioner is not entitled to any of the reliefs claimed and respondent has not violated
any provision of the Act.

13. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : Partly yes
Issue No. 2 : As per discussion
Issue No. 3 : No
Relief . Petition is partly allowed as per operative part of the
Award.
REASONS FOR FINDINGS

Issue No. I :

14. The case of petitioner is that he was engaged as daily rated beldar w.e.f. 1-1-1996 by
respondent and he worked uptil December, 2001, whereafter his services were orally terminated.
Pursuant to the order of Hon’ble High Court of H.P. in CWP No. 4294 of 2012 he was re-engaged
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on 28-7-2012 and worked uptil 31-3-2016 whereafter respondent orally and illegally terminated his
service on 01-4-2016. Further, his claim is that respondent has willfully given artificial breaks to
deprive him the status of permanent workman/regularization.

15. As against above case respondent has pleaded that petitioner was engaged as daily
waged worker during December, 1998 on muster roll basis and he worked intermittently on bill
basis w.e.f. April, 2013 uptil June, 2018, thereafter he left the work at his own sweet will. It is
denied that petitioner was terminated on 1-4-2016 or fictional breaks were given to him.

16. Mandays chart Ex.PW2/G tendered in evidence by the petitioner and not disputed by
the respondent, reveals that petitioner has worked for 17 days in 1998 on muster rolls whereafter in
2013, 2014, 2015, 2016, 2017 and 2018 petitioner is shown to have been working on bill basis. It
is admitted by respondent that petitioner was engaged as daily waged worker during December,
1998. The mandays chart Ex.PW2/G depicts petitioner to have been initially engaged on muster
rolls. Why he was re-engaged on bill basis and worked from 2012 to 2018 on bills has not been
satisfactorily explained by the respondent.

17. The defence plank of respondent is that petitioner was considered fresh hand pursuant
to Hon’ble High Court judgment Ex.PW2/K and as he worked on bill basis, he cannot be said to be
given fictional breaks. Respondent has claimed in his reply that as per Government Notification
No. 15-11/2005 (Audit) petitioner worked intermittently w.e.f. April, 2013 till June, 2018 as per
availability of work and funds and as such there is no change in service condition of the petitioner.
However, this defence plank/plea is erroneous and not sustainable in law. Admittedly, the petitioner
was engaged as daily rated beldar, he worked on muster roll in December, 1998 and thereafter on
bill basis. How his service condition has been changed without issuance of any notice in terms of
Section 9A of the Act, has not been explained. Though, petitioner is claimed by respondent to have
been working on bill basis from April, 2013 to June, 2018 how this change was incorporated in the
service condition. Even considering that he was fresh hand in terms of Hon’ble High Court
judgment Ex.PW2/K certainly there was/is no authorization for change in service condition of
petitioner from working on muster roll to bill basis. Petitioner never consented to work on bill
basis. Petitioner has never submitted any bill to the respondent then how he was paid against bills,
has not been explained by the respondent.

18. Notification No.15-11/2005 (Audit) has been exhibited by petitioner as Ex.PW2/R but
same only instructs the DDOs working under CFs, DFOs not to issue blank muster roll in future.
Certainly, this notification cannot be taken as a defence to change the service condition of
petitioner from muster roll to bill basis. The notification Ex. RX relied upon by learned Dy. District
Attorney can in no manner authorize engagement of petitioner on bill basis. This notification has
not even been pleaded by respondent in his reply and as such cannot be read in evidence per settled
law that no amount of evidence can be looked in to in absence of its pleading. Even if arguendo it is
considered, it carves out exception that where already continuing daily wagers are involved, who
are working for last many years and cannot be removed, in such cases muster roll may be issued
with the prior approval/authorization of DFO concerned.

19. At this juncture, it is apposite to note observations of Full Bench of Hon’ble Apex
Court in Workmen of Food Corporation of India vs. Food Corporation of India Ltd. 1985
LawSuit (SC) 71, 1985 AIR (SC) 670 wherein the wages being paid on piece rate by the
Corporation to the employees was held not to affect the employer-employee relationship. Hon’ble
Apex Court further held the implication of Section 9A of the Industrial Disputes Act in following
terms:—

“[19]1t is at this stage necessary to examine the implication of Sec. 9 A of the 1.D. Act,
1947. As hereinbefore pointed out, Sec. 9A makes it obligatory upon an employer who
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proposes to effect any change in the conditions of service applicable to any workman in
respect of any matter specified in the Fourth Schedule to give a notice of desired or intended
change. It cannot do so without giving to the workman likely to be affected by the change, a
notice in the prescribed manner of the nature of the change proposed to be effected and
within 21 days of giving such notice. There is a proviso to Sec 9A which has no relevance
here. However, incidentally it may be pointed out that if the workmen likely to be affected
by the change are persons to whom the Fundamental and Supplementary Rules, Civil
Services (Classification, Control and Appeal) Rules, Civil Services (Temporary Service)
Rules, Revised Leave Rules, Civil Service Regulations, Civilians in Defense Services
(Classification, Control and Appeal) Rules or the Indian Railway Establishment Code or
any other rules or regulations that may be notified in this behalf by the appropriate
Government in the Official Gazette, apply no notice of change would be necessary before
effecting a change. No attempt was made on behalf of the respondent-Corporation to urge
that any of the aforementioned rules would govern the conditions of service of the workmen
involved in the dispute. Now after introducing the direct payment system agreed to between
the parties, if the Corporation or the employer wanted to introduce a change in respect of
any of the matters set out in Fourth Schedule, it was obligatory to give a notice of change.
Item 1 in the Fourth Schedule provides: 'wages, Including the period and mode of payment'.
By canceling the direct payment system and introducing the contractor, both the wages and
the mode of payment are being altered to the disadvantage of the workmen. Therefore,
obviously a notice of change was a must before introducing the change, otherwise it would
be an illegal change. Any such illegal change invites a penalty under Sec. 31(2) of the 1.D.
Act, 1947. Such a change which is punishable as a criminal offence would obviously be an
illegal change. It must be held that without anything more such an illegal change would be
wholly ineffective.

20. Hon’ble Apex Court in Workmen of Food Corporation of India vs. Food Corporation
of India supra has categorically held that if the direct employee is converted into a contract worker
without notice, as contemplated under Section 9A of I.D. Act, the same would amount to illegal
change. Section 9A of .D. Act mandates issuance of prior notice if the change alters the conditions
of service.

21. It has been held by the Hon’ble Apex Court in Bhuvnesh Kumar Dwivedi vs.
Hindalco Industries Ltd. 2014 LawSuit (SC) 369, 2014 (11) SCC 85, 2014 AIR (SC) 2258, as
under-—

[23]. Very interestingly, the periods of service extends to close to 6 years save the artificial
breaks made by the respondent with an oblique motive so as to retain the appellant as a
temporary worker and deprive the appellant of his statutory right of permanent worker
status. The aforesaid conduct of the respondent perpetuates ‘unfair labour practice as
defined under Section 2(ra) of the I.D. Act, which is not permissible in view of Sections
25T and 25U of the [.D. Act.

22. It is also important to take note of observations of Hon’ble Apex Court in Secretary,
Haryana State Electricity Board v/s Suresh 1999 LawSuit (SC) 380, 1999 AIR (SC) 1160, to the
following effect:—

“TIT7]eeiin As a matter of fact law is well settled by this court and we need not dilate
much by reason, therefore to the effect that the law courts exist for the society and in the
event of there being a question posed in the matter of interpretation of a beneficial piece of
legislation, question of interpreting the same with a narrow pedantic approach would not be
justified. On the contrary, the widest possible meaning and amplitude ought to be offered to
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the expressions used as otherwise the entire legislation would loose its efficacy and contract
labour would be left on the mercy of the intermediary.

[18] ceeiieiiin, The democratic polity ought to survive with full vigour: socialist status
as enshrined in the Constitution ought to be given its full play and it is in this perspective
the question arises-is it permissible in the new millennium to decry the cry of the labour
force desirous of absorption after working for more than 240 days in an establishment and
having their workings supervised and administered by an agency within the meaning
of Article 12 of the Constitution-the answer cannot possibly be in the affirmative-the law
courts exist for the society and in the event law courts feel the requirement in accordance
with principles of justice, equity and good conscience, the law courts ought rise up to the
occasion to meet and redress the expectation of the people...............cooeiiiiiiiiii. ”

23. The respondent without any agreement with the petitioner to work on bill basis, has
obtained work from him on bill basis for five years. Against which, the petitioner filed
representation dated 19-6-2014 Mark-B to the Secretary Forests, which has not been denied, to
provide appropriate seniority to the petitioner and also for issuance of regular muster roll. However,
respondent did not pay heed to the same and continued to obtain work from petitioner on bill basis.
This is against the spirit of the Act and respondent cannot be permitted to employ petitioner on bill
basis for years together denying him benefits payable to permanent/regular workman. These breaks
in service amount to unfair labour practice under Section 2(ra) specified in Clause 10 of Schedule
Fifth of the Act. Clause 10 of the Schedule Fifth of the Act provides as under:—

“2(10) To employ workmen as “badlis”, casual or temporaries and to continue them as such
for years, with the object to depriving them of the status and privileges of permanent
workmen”.

24. The above unfair labour practice is prohibited by Section 25-T of the Act. Hence,
respondent being the State under Article 12 of Constitution has to behave like a model employer
and cannot indulge in unfair labour practice. The petitioner is a poor person as claimed by him. He
cannot be deprived benevolent provisions of the Act as working on bill basis is nothing but refusal
by the respondent to confer benefits payable to permanent/regular workman. Same also is certainly
giving artificial/fictional breaks. Our Hon’ble High Court in recent judgment Keshav Ram vs. State
of H.P. & Others 2020 LawSuit (HP) 215 has held the following:

“Beli Ram vs. State of H.P. and others decided on 02-06-2009, in which this Court has held
as under:—

“The Court is of the firm opinion that the respondents have given fictional/artificial
breaks willfully to deprive him the status of regularization. The workman belongs to a
lower strata of the society. His rights cannot be permitted to be trampled on the basis
of arbitrary and whimsical action/decision. The workman may be appointed on daily
wages, but he has absolute right to earn his livelihood within the constitutional
framework. It will amount to unfair labour practice, if the respondent-State is permitted
to give fictional breaks to the workman. The Court does not approve this practice. This
practice has severe civil and evil consequences on the workman, who most of the time
is at the mercy of the employer. He is required to complete 240 days in each year to
earn him the benefit of regularization. He has been working continuously and has put
in 5 years of service with effect from 1996 to 2000. In case the breaks are not
condoned in the present case it will cause impediment in his way to seek
regularization. The effect of fictional/artificial breaks given to the petitioner in the year
2001 would be that he would be required to wait for another eight to nine years to



774 ST, feATeeT U<el, 07 Hs 2022 /17 U9IRY, 1944

complete 240 days in each year. The services which he has rendered with effect from
1996 to 2000 would become otiose/nugatory. The action of the respondent-State must
be rationale and must conform to Article14 and 16 of the Constitution of India. Ours is
a welfare State. Accordingly, the action of the respondents of giving the fictional
breaks to the petitioner in the year 2001 is declared arbitrary. The breaks given to the
petitioner in the months of January, February, March, April, May and June, 2001 are
unreasonable and are accordingly condoned. It is declared that the petitioner has
completed 240 days for all intents and purpose in the year 2001."

9. Similarly, in CWP(T) No. 8143 of 2008, titled as Layak Ram vs. State of H.P. &
Others, decided on 15-06-2009, this Court has held as under:—

"It is evident from reply filed by the respondents that the petitioner had completed more
than 240 days each year with effect from 1996 till 2000. The petitioner had completed
219 % days in the year 2001. The plea raised by the respondent-department that the
petitioner might have abandoned his job for few days every month cannot be accepted. The
plea of abandonment is required to be proved like any other fact. A person belonging to
lowest strata of the society cannot afford the luxury to remain absent. It cannot be presumed
that the petitioner could remain absent knowing fully well the consequences. Rather, the
respondents have not permitted him to complete 240 days in the year 2001 by giving him
artificial breaks of few days every month. The petitioner has also given the details of days
he was not permitted to work in the year 2002 as well. There is a pattern as per the rejoinder
filed by the petitioner to the reply of the respondent-department reflecting that the
respondents were bent upon not to permit the petitioner to complete 240 days every year.
The completion of 240 days every twelve calendar months is important for the purpose of
getting benefits under the provisions of Industrial Disputes Act, 1947 as well as to seen
regularization after putting in requisite number of years."

25. It is also apposite to mention that the definition of continuous service in Section 25-B
of the Act clearly specifies that workman shall be said to be in continuous service if he is for that
period, in uninterrupted service, including service which may be interrupted on account of
cessation of work which is not due to any fault on the part of the workman. Petitioner has claimed
to be working throughout and respondent has alleged that he left the work of his own. It is observed
that abandonment has not been proved by respondent. It is also not proved by respondent that
Forest is a seasonal industry. The work is available throughout the year as other daily wage
labourers are proved on record to be working as per seniority list Ex.PW2/P and the petitioner thus
stands discriminated against the other workers in respect of whom seniority list was issued as on
31-3-2014. If there was no work available throughout the year how and why respondent issued
tentative seniority list of daily labourers who are shown to have been engaged on different dates.
Thus, pleas of abandonment, seasonal work and availability of work as well engaging petitioner on
bill basis is camouflage, just to deprive petitioner of regular status of daily wager as well
regularization benefit on completion of 240 days in calendar years and so the intermittent breaks
are held artificial and fictional.

26. Thus, in view of the mandate of aforementioned law laid down by Hon’ble Apex Court
and Hon’ble High Court the artificial breaks given in service during the period of alleged working
on bill basis are held unjustified and illegal, liable to be set aside. RW1 has admitted that petitioner
was re-engaged on 28-7-2012. Bill Ex.PW2/B also shows payment made to petitioner for the month
of August, 2012. In view of judgment of Hon’ble High Court of H.P. Ex.PW2/K petitioner has
been engaged as fresh hand in preference to fresh recruits, as such he is entitled for service benefits
only from the date of re-engagement i.e. 28-7-2012 and consequently in view of illegal artificial/
fictional breaks given, he is entitled to be deemed in continuous service from 28-7-2012 till June,
2016 in terms of reference along with consequential benefit of seniority, except back wages.
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27. Now coming to the question of final termination, it is observed that petitioner has
claimed his final termination on 1-4-2016 which as per reference is June, 2016 but respondent has
denied ever terminating the services of petitioner and specifically pleaded that petitioner worked
intermittently on bill basis from April, 2013 till June, 2018. The plea of abandonment, as earlier
observed has not been proved by the respondent which as per the law is required to be proved like
any other fact as held by Hon’ble High Court ibid. Further, the mandays chart Ex,PW2/G shows
petitioner to have worked on bill basis till June, 2018. Thus, there is no final termination on
1-4-2016 or June, 2016 per reference and petitioner is deemed to have worked as daily wager
continuously from 28-7-2012 to June, 2016 in terms of reference. Accordingly, Issue no.1 decided
in above terms.

Issue No.2 :

28. As the fictional breaks given to petitioner from 28-7-2012 till June, 2016 are declared
unjustified and illegal, petitioner is held entitled to consequential benefits of seniority from
28-7-2012, except back wages because petitioner has admittedly obtained wages/payments from
respondent though on bill basis during said period. Issue No. 2 is accordingly decided.

Issue No. 3 :

29. In view of positive findings on issues No. 1 and 2, the claim petition is held
maintainable. Even otherwise, respondent has not proved or established the petition to be not
maintainable. Accordingly, issued No. 3 is answered in negative against the respondent.

Relief :

30. As a sequel to the findings of this Court on the issues above, the claim petition
succeeds in part and is partly allowed. The claim of petitioner with regards final termination of his
services w.e.f. 1-4-2016/June, 2016 is dismissed. However, it is held that artificial/fictional breaks
in service provided to the petitioner by respondent from 28-7-2012 till June, 2016 are unjustified
and illegal. The above period of fictional breaks is to be counted for the purpose of seniority and
continuity in service of petitioner as daily waged worker, except back wages. His seniority shall be
reckoned from the date of his engagement as fresh hand with the respondent on 28-7-2012. The
parties are left to bear their costs. The reference is answered in above terms. A copy of this Award
be sent to the appropriate Government for publication in the official gazette. File after due
completion be consigned to the Record Room.

Announced in the open Court today this 21st day of January, 2022.

Sd/-

(ARVIND MALHOTRA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI ARVIND MALHOTRA, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)
Ref. No. : 193/2017

Date of Institution : 14-9-2017
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Shri Guna Nand s/o Shri Hukam Chand, r/o Village Kalaon, P.O. Paura Kothi, Sub Tehsil
Nihri, District Mandi, H.P.
. .Petitioner.

Versus

The Divisional Forest Officer, Suket Forest Division, Sunder Nagar, District Mandi, H.P.
. .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Arya, Ld. Advocate
For the Respondent : Sh. Anil Sharma, Ld. Dy. D.A.
AWARD

Reference under Section 10(1) of the Industrial Disputes Act, 1947 (hereinafter referred to
as ‘the Act’ for short) to the following effect has been received for adjudication from the
appropriate Government:

“Whether the alleged termination of services of Shri Guna Nand s/o Shri Hukam Chand, /o
Village Kalaon, P.O. Paura Kothi, Sub Tehsil Nihri, District Mandi, H.P. from time to time
during year, 1994 and finally terminated during June, 2016 by the Divisional Forest Officer,
Suket Forest Division, Sunder Nagar, District Mandi, H.P. without complying with the
provisions of the Industrial Disputes Act, 1947, as alleged by the workman, is legal and
justified? If not, what amount of back wages, past service benefits, seniority, regularization
and compensation the above worker is entitled to from the above employer?”

2. In nutshell, petitioner has averred in the claim petition to have been initially engaged
as daily rated beldar w.e.f. 1-11-1994 with respondent and worked in Forest Range Jai Devi, Forest
Division Sunder Nagar, District Mandi, H.P. He worked continuously w.e.f. 1-11-1994 uptil
December, 2007 and thereafter his services were orally terminated by respondent without issuing
any notice or retrenchment compensation and inquiry. Against oral termination he raised the
dispute before Labour and Conciliation Officer, Mandi who referred the matter under Section 12(4)
of the Act to the appropriate Government. However, Labour Commissioner refused to make
reference on the ground of delay vide order dated 31-3-2012. Petitioner challenged order dated
31-3-2012 before Hon’ble High Court of H.P. by way of CWP 4294 of 2012 and Hon’ble High
Court vide order dated 13-6-2012 directed the respondents that in case petitioner has actually
worked under the respondent, in case there is work available and respondent requires additional
manpower, petitioner shall be engaged as fresh hand in preference to the fresh recruits. Pursuant to
aforesaid order respondent re-engaged the petitioner w.e.f. 28-7-2012. Petitioner has claimed to
have worked continuously without breaks and completed 240 days in each calendar year uptil
31-3-2016 and thereafter respondent orally and illegally terminated the services of petitioner w.e.f.
1-4-2016 without giving any notice, compensation or inquiry.

3. Petitioner has also pleaded that respondents are giving artificial/fictional breaks
willfully in order to deprive petitioner the status of permanent workman/regularization as per the
policy of State Government. Further that employer has changed the service condition of petitioner
and is in habit of not issuing muster roll and taking the work on bill basis, which is stated unfair
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labour practice. On 31-3-2016 Range Officer, Forest Range Jai Devi asked the petitioner not to
come on duty from that day onwards. Petitioner has claimed the retrenchment bad in law as
provisions of Section 25-F of the Act have not been complied with. He also alleged violation of
Sections 25-B, 25-G, 25-H and 25-T of the Act as also principle of ‘last come first go’. He has
claimed that respondent has illegally terminated the services of petitioner and retained junior
workmen in the service who have been regularized. Juniors are stated to have been allowed to
complete 240 days in each calendar year whereas petitioner has been discriminated. He has also
alleged violation of Articles 14 and 21 of the Constitution and that respondent adopted the policy of
‘hire and fire’ and ‘pick and chose’. Thus, he prayed for re-engagement in service with all
consequential benefits, he be not given fictional breaks and granted seniority w.e.f- 1-1-1994 and
consequential permanent status i.e. regularization as also direction to respondent not to change the
service condition of petitioner.

4. Respondent contested the claim by filing reply raising preliminary submission that no
legal and fundamental right of petitioner has been infringed by the respondent, as such the claim
petition is not maintainable. On merits, it is submitted that petitioner was engaged as daily wage
worker during November, 1994 and worked intermittently till May, 2004 on muster roll basis and
thereafter petitioner left the work at his own sweet will. Petitioner worked intermittently on bill
basis w.e.f. May, 2007 to May, 2018. Petitioner was never terminated and he worked intermittently
and he left the work at his own sweet will. Petitioner never worked for 240 days continuously in a
preceding calendar year. Respondent denied termination of petitioner on 1-4-2016 and claimed that
earlier petitioner left the work in May, 2004 at his own sweet will. Respondent pleaded no change
in service condition of petitioner. Respondent denied that on 31-3-2016 the Range Officer, Forest
Range Jai Devi asked the petitioner not to come on duty. As petitioner never completed 240 days
in any calendar year and did not fulfill condition of continuous service under Section 25-B of the
Act as such there is no need to serve notice under Section 25-F of the Act. Respondent also denied
violation of Sections 25-G, 25-H of the Act, Articles 14 and 21 of Constitution as well adopting the
policy of ‘hire and fire’ and ‘pick and choose’. Thus respondent prayed for dismissal of claim
petition.

5. Rejoinder was filed by the petitioner denying contents of the reply of respondent and
reiterating contents of petition.

6. On the pleadings of parties, following issues were framed on 21-8-2019:—

1. Whether time to time termination of services of the petitioner during the year, 1994
and finally during June, 2016 by the respondent is/was illegal and unjustified, as

alleged? ..OPP.
2. Ifissue No. 1 is proved in affirmative, to what service benefits the petitioner is entitled

to? . .OPP.
3. Whether the claim petition is not maintainable, as alleged? ..OPR.
Relief.

7.  Parties to the lis adduced evidence in support of their claims. Petitioner examined PW1
Shri Surender Kumar who deposed of knowing petitioner and alleged him to be daily wage
employee at Forest Range Jai Devi. He deposed that no termination notice and compensation was
given by forest department and services of petitioner were retrenched wrongly and illegally. In
cross-examination he deposed of working as Peon in Forest Department. Voluntarily stated that
from daily wager he was regularized as Peon. He denied that petitioner was never disengaged from
work by department and he voluntarily left the work.
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8.  Petitioner Sh. Guna Nand himself appeared as PW2 and deposed his claim through
sworn affidavit Ex.PW2/A, as pleaded in the claim petition. He tendered in evidence copy of bills
for years 2012 to 2016 Ex.PW2/B to Ex.PW2/E, copy of mandays chart/Bill detail Ex.PW2/F, copy
of demand notice Ex.PW2/G, copy of letter from Raman Chand & others Ex.PW2/H, copy of
judgment of Hon’ble High Court dated 13™ June, 2012 Ex.PW2/J, copy of letter seeking seniority
list Mark-A, copy of letter Mark-C, copy of Hon’ble High Court judgment dated August 21, 2012
Ex.PW2/K, copy of representation dated 19-6-2014 Mark-B, copy of letter dated 12-9-2012 of
Principal Secretary pertaining to CWP No. 4294/2012 Ex.PW2/L, copy of letter Ex.PW2/M
regarding joining of petitioner, copy of letter dated 15-12-2012 of Divisional Forest Officer
Ex.PW2/N regarding engaging of petitioner as fresh hand in connection with CWP No. 4294/2012,
copy of tentative seniority list of daily labourers of Suket Forest Division as on 31-3-2014
Ex.PW2/0, reply of Divisional Forest Officer to the demand notice, Ex.PW2/P and copy of letter
No.Fts 15-11/2005 (Audit) Ex.PW2/Q. In cross-examination, he denied having been given job by
department in 1994. Also denied that between November, 1994 to 2004 he off and on came to
work. Further denied never having completed 240 days in a year and that department never gave
him intentional fictional breaks. Claimed ignorance if between May, 2007 to May, 2018 he worked
on bill basis. Self stated he regularly worked for the department. He deposed of having 3 bighas
land and maintaining four dependant family members.

9. Per contra, RW1 Shri Subhash Chand Prashar, Divisional Forest Officer, Suket Forest
Division, Sunder Nagar deposed the defence of respondent, through his sworn affidavit Ex. RW1/A.
In cross-examination, he denied that petitioner was engaged as daily wager on 1-11-1994 and
worked till December, 2007. He denied that petitioner was removed from service in year 2007. Self
stated petitioner was engaged on November, 1994 and he continued to work on muster roll basis till
May, 2004 as per Ex.PW2/F and thereafter worked on bill basis. He admitted that Hon’ble High
Court vide judgment Ex.PW2/J ordered engaging of petitioner. Self stated subject to conditions
mentioned therein. He admitted petitioner was re-engaged on 28-7-2012. Self stated he was
engaged on bill basis. He denied petitioner having worked more than 240 days in calendar years
from 28-7-2012 to 31-3-2016 and respondent department arbitrarily changed service condition of
petitioner from working on muster rolls to bill basis without authority. He also denied that
artificial/fictional breaks were given in service to petitioner. He admitted Shri Surender Kumar s/o
Sh. Bhagmal at serial No. 62 in the seniority list Ex.PW2/O to be engaged in February, 2000. He
claimed ignorance if Surender Kumar stands regularized.

10. Learned Deputy District Attorney tendered in evidence copy of notification dated
28-4-2009 Ex.RX.

11. Arguments of learned counsel for the petitioner and learned Deputy District Attorney
for the respondent were heard at length and record carefully perused. Learned counsel for petitioner
argued that petitioner has continuously worked from 1-1-1994 till 31-3-2016, therefore, he is
entitled for the benefits of regularization and his time to time termination of services and final
termination w.e.f. 1-4-2016 is illegal. He also submitted that respondent has unilaterally changed
the service condition of petitioner from working on muster roll to bill basis which is illegal without
any notice or permission from the appropriate Government. Therefore, the fictional breaks and final
termination be set aside.

12. On the other hand, learned Dy. District Attorney has submitted that petitioner worked
intermittently on muster rolls from November, 1994 till May, 2004 and thereafter he left work at
his own. He further submitted that petitioner has worked from May, 2007 to May, 2018 on bill
basis as fresh hand in consonance with judgment Ex.PW2/J and thereafter petitioner had not turned
up for work. Therefore, petitioner is not entitled to any of the reliefs claimed and respondent has
not violated any provision of the Act.
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13. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : Partly yes
Issue No. 2 : As per discussion
Issue No. 3 : No
Relief . Petition is partly allowed as per operative part of the
Award.
REASONS FOR FINDINGS

Issue No. 1:

14. The case of petitioner is that he was engaged as daily rated beldar w.e.f. 1-11-1994 by
respondent and he worked uptil December, 2007, where after his services were orally terminated.
Pursuant to the order of Hon’ble High Court of H.P. in CWP No. 4294 of 2012 he was re-engaged
on 28-7-2012 and worked uptil 31-3-2016 where after respondent orally and illegally terminated
his service on 1-4-2016. Further, his claim is that respondent has willfully given artificial breaks to
deprive him the status of permanent workman/regularization.

15. As against above case respondent has admitted that petitioner was engaged as daily
waged worker during November, 1994 and he worked intermittently uptil May, 2004, thereafter he
left the work at his own sweet will. Further, petitioner had worked intermittently on bill basis w.e.f.
May, 2007 to May, 2018. It is denied that petitioner was terminated on 1.4.2016 or fictional breaks
were given to him.

16. Mandays chart Ex.PW2/F tendered in evidence by petitioner and not disputed by the
respondent, reveals that petitioner has worked for 46 days in 1994, 23 days in 1995, 23 days in
1996, 52 days in 1997, 118 days in 1998, 12 days in 1999, 118 days in 2000, 7 days in 2003 and 46
days in 2004 on muster rolls whereafter in 2007, 2013, 2014, 2016, 2017 and 2018 petitioner is
shown to have been working on bill basis. It is admitted by respondent that petitioner was engaged
as daily waged worker during November, 1994. The mandays chart Ex.PW2/F depicts petitioner to
have been initially engaged on muster rolls. Why he was re-engaged on bill basis and worked from
2012 to 2018 on bills has not been satisfactorily explained by the respondent.

17. The defence plank of respondent is that petitioner was considered fresh hand pursuant
to Hon’ble High Court judgment Ex.PW2/J and as he worked on bill basis, he cannot be said to be
given fictional breaks. Respondent has claimed in his reply that as per Government Notification
No.15-11/2005 (Audit) petitioner worked intermittently w.e.f. May, 2007 till May, 2018 as per
availability of work and funds and as such there is no change in service condition of the petitioner.
However, this defence plank/plea is erroneous and not sustainable in law. Admittedly, the petitioner
was engaged as daily rated beldar, he worked on muster roll from 1994 till 2004 and thereafter on
bill basis. How his service condition has been changed without issuance of any notice in terms of
Section 9A of the Act, has not been explained. Though, petitioner is claimed by respondent to have
been working on bill basis from May, 2007 to May, 2018 how this change was incorporated in the
service condition. Even considering that he was fresh hand in terms of Hon’ble High Court
judgment Ex.PW2/J certainly there was/is no authorization for change in service condition of
petitioner from working on muster roll to bill basis. Petitioner never consented to work on bill
basis. Petitioner has never submitted any bill to the respondent then how he was paid against bills,
has not been explained by the respondent.
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18. Notification No.15-11/2005 (Audit) has been exhibited by petitioner as Ex.PW2/Q but
same only instructs the DDOs working under CFs, DFOs not to issue blank muster roll in future.
Certainly, this notification cannot be taken as a defence to change the service condition of
petitioner from muster roll to bill basis. The notification Ex. RX relied upon by learned Dy. District
Attorney can in no manner authorize engagement of petitioner on bill basis. This notification has
not even been pleaded by respondent in his reply and as such cannot be read in evidence per settled
law that no amount of evidence can be looked in to in absence of its pleading. Even if arguendo it is
considered, it carves out exception that where already continuing daily wagers are involved, who
are working for last many years and cannot be removed, in such cases muster roll may be issued
with the prior approval/authorization of DFO concerned.

19. At this juncture, it is apposite to note observations of Full Bench of Hon’ble Apex
Court in Workmen of Food Corporation of India vs. Food Corporation of India Ltd. 1985
LawSuit (SC) 71, 1985 AIR (SC) 670 wherein the wages being paid on piece rate by the
Corporation to the employees was held not to affect the employer-employee relationship. Hon’ble
Apex Court further held the implication of Section 9A of the Industrial Disputes Act in following
terms:—

“[19]1t is at this stage necessary to examine the implication of Sec. 9A of the I.D. Act, 1947.
As hereinbefore pointed out, Sec. 9A makes it obligatory upon an employer who proposes
to effect any change in the conditions of service applicable to any workman in respect of
any matter specified in the Fourth Schedule to give a notice of desired or intended change.
It cannot do so without giving to the workman likely to be affected by the change, a notice
in the prescribed manner of the nature of the change proposed to be effected and within 21
days of giving such notice. There is a proviso to Sec 9A which has no relevance here.
However, incidentally it may be pointed out that if the workmen likely to be affected by the
change are persons to whom the Fundamental and Supplementary Rules, Civil Services
(Classification, Control and Appeal) Rules, Civil Services (Temporary Service) Rules,
Revised Leave Rules, Civil Service Regulations, Civilians in Defense Services
(Classification, Control and Appeal) Rules or the Indian Railway Establishment Code or
any other rules or regulations that may be notified in this behalf by the appropriate
Government in the Official Gazette, apply no notice of change would be necessary before
effecting a change. No attempt was made on behalf of the respondent- Corporation to urge
that any of the aforementioned rules would govern the conditions of service of the workmen
involved in the dispute. Now after introducing the direct payment system agreed to between
the parties, if the Corporation or the employer wanted to introduce a change in respect of
any of the matters set out in Fourth Schedule, it was obligatory to give a notice of change.
Item 1 in the Fourth Schedule provides: 'wages, Including the period and mode of payment'.
By canceling the direct payment system and introducing the contractor, both the wages and
the mode of payment are being altered to the disadvantage of the workmen. Therefore,
obviously a notice of change was a must before introducing the change, otherwise it would
be an illegal change. Any such illegal change invites a penalty under Sec. 31(2) of the 1.D.
Act, 1947. Such a change which is punishable as a criminal offence would obviously be an
illegal change. It must be held that without anything more such an illegal change would be
wholly ineffective.

20. Hon’ble Apex Court in Workmen of Food Corporation of India vs. Food Corporation
of India supra has categorically held that if the direct employee is converted into a contract worker
without notice, as contemplated under Section 9A of [.D. Act, the same would amount to illegal
change. Section 9A of .D. Act mandates issuance of prior notice if the change alters the conditions
of service.
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21. It has been held by the Hon’ble Apex Court in Bhuvnesh Kumar Dwivedi vs.
Hindalco Industries Ltd. 2014 LawSuit (SC) 369, 2014 (11) SCC 85, 2014 AIR (SC) 2258, as
under-—

[23]. Very interestingly, the periods of service extends to close to 6 years save the artificial
breaks made by the respondent with an oblique motive so as to retain the appellant as a
temporary worker and deprive the appellant of his statutory right of permanent worker
status. The aforesaid conduct of the respondent perpetuates ‘unfair labour practice as
defined under Section 2(ra) of the [.D. Act, which is not permissible in view of Sections
25T and 25U of the [.D. Act.

22. It is also important to take note of observations of Hon’ble Apex Court in Secretary,
Haryana State Electricity Board v/s Suresh 1999 LawSuit (SC) 380, 1999 AIR (SC) 1160, to the
following effect:—

i W O As a matter of fact law is well settled by this court and we need not dilate
much by reason, therefore to the effect that the law courts exist for the society and in the
event of there being a question posed in the matter of interpretation of a beneficial piece of
legislation, question of interpreting the same with a narrow pedantic approach would not be
justified. On the contrary, the widest possible meaning and amplitude ought to be offered to
the expressions used as otherwise the entire legislation would loose its efficacy and contract
labour would be left on the mercy of the intermediary.

[18] e The democratic polity ought to survive with full vigour: socialist
status as enshrined in the Constitution ought to be given its full play and it is in this
perspective the question arises-is it permissible in the new millennium to decry the cry of
the labour force desirous of absorption after working for more than 240 days in an
establishment and having their workings supervised and administered by an agency within
the meaning of Article 12 of the Constitution-the answer cannot possibly be in the
affirmative-the law courts exist for the society and in the event law courts feel the
requirement in accordance with principles of justice, equity and good conscience, the law
courts ought rise up to the occasion to meet and redress the expectation of the

23. The respondent without any agreement with the petitioner to work on bill basis, has
obtained work from him on bill basis for five years. Against which, the petitioner filed
representation dated 19-6-2014 Mark-B to the Secretary Forests which has not been denied, to
provide appropriate seniority to the petitioner and also for issuance of regular muster roll. However,
respondent did not pay heed to the same and continued to obtain work from petitioner on bill basis.
This is against the spirit of the Act and respondent cannot be permitted to employ petitioner on bill
basis for years together denying him benefits payable to permanent/regular workman. These breaks
in service amount to unfair labour practice under Section 2(ra) specified in Clause 10 of Schedule
Fifth of the Act. Clause 10 of the Schedule Fifth of the Act provides as under:—

“2(10) To employ workmen as “badlis”, casual or temporaries and to continue them as such
for years, with the object to depriving them of the status and privileges of permanent
workmen”.

24. The above unfair labour practice is prohibited by Section 25-T of the Act. Hence,
respondent being the State under Article 12 of Constitution has to behave like a model employer
and cannot indulge in unfair labour practice. The petitioner is a poor person as claimed by him. He
cannot be deprived benevolent provisions of the Act as working on bill basis is nothing but refusal
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by the respondent to confer benefits payable to permanent/regular workman. Same also is certainly
giving artificial/fictional breaks. Our Hon’ble High Court in recent judgment Keshav Ram vs. State
of H.P. & Others 2020 LawSuit (HP) 215 has held the following:

“Beli Ram vs. State of H.P. and others decided on 02-06-2009, in which this Court has held
as under:—

“The Court is of the firm opinion that the respondents have given fictional/artificial
breaks willfully to deprive him the status of regularization. The workman belongs to a lower
strata of the society. His rights cannot be permitted to be trampled on the basis of arbitrary
and whimsical action/decision. The workman may be appointed on daily wages, but he has
absolute right to earn his livelihood within the constitutional framework. It will amount to
unfair labour practice, if the respondent-State is permitted to give fictional breaks to the
workman. The Court does not approve this practice. This practice has severe civil and evil
consequences on the workman, who most of the time is at the mercy of the employer. He is
required to complete 240 days in each year to earn him the benefit of regularization. He has
been working continuously and has put in 5 years of service with effect from 1996 to 2000.
In case the breaks are not condoned in the present case it will cause impediment in his way
to seek regularization. The effect of fictional/artificial breaks given to the petitioner in the
year 2001 would be that he would be required to wait for another eight to nine years to
complete 240 days in each year. The services which he has rendered with effect from 1996
to 2000 would become otiose/ nugatory. The action of the respondent-State must be
rationale and must conform to Article 14 and 16 of the Constitution of India. Ours is a
welfare State.

Accordingly, the action of the respondents of giving the fictional breaks to the petitioner in
the year 2001 is declared arbitrary. The breaks given to the petitioner in the months of
January, February, March, April, May and June, 2001 are unreasonable and are accordingly
condoned. It is declared that the petitioner has completed 240 days for all intents and
purpose in the year 2001."

9. Similarly, in CWP(T) No. 8143 of 2008, titled as Layak Ram vs. State of H.P. &
Others, decided on 15-06-2009, this Court has held as under:—

"It is evident from reply filed by the respondents that the petitioner had completed more
than 240 days each year with effect from 1996 till 2000. The petitioner had completed
219 % days in the year 2001. The plea raised by the respondent-department that the
petitioner might have abandoned his job for few days every month cannot be accepted. The
plea of abandonment is required to be proved like any other fact. A person belonging to
lowest strata of the society cannot afford the luxury to remain absent. It cannot be presumed
that the petitioner could remain absent knowing fully well the consequences. Rather, the
respondents have not permitted him to complete 240 days in the year 2001 by giving him
artificial breaks of few days every month. The petitioner has also given the details of days
he was not permitted to work in the year 2002 as well. There is a pattern as per the rejoinder
filed by the petitioner to the reply of the respondent-department reflecting that the
respondents were bent upon not to permit the petitioner to complete 240 days every year.
The completion of 240 days every twelve calendar months is important for the purpose of
getting benefits under the provisions of Industrial Disputes Act, 1947 as well as to seen
regularization after putting in requisite number of years."

25. It is also apposite to mention that the definition of continuous service in Section 25-B
of the Act clearly specifies that workman shall be said to be in continuous service if he is for that
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period, in uninterrupted service, including service which may be interrupted on account of
cessation of work which is not due to any fault on the part of the workman. Petitioner has claimed
to be working throughout and respondent has alleged that he left the work of his own. It is observed
that abandonment has not been proved by respondent. It is also not proved by respondent that
Forest is a seasonal industry. The work is available throughout the year as other daily wage
labourers are proved on record to be working as per seniority list Ex.PW2/O and the petitioner thus
stands discriminated against the other workers in respect of whom seniority list was issued as on
31-3-2014. If there was no work available throughout the year how and why respondent issued
tentative seniority list of daily labourers who are shown to have been engaged on different dates.
Thus, pleas of abandonment, seasonal work and availability of work as well engaging petitioner on
bill basis is camouflage, just to deprive petitioner of regular status of daily wager as well
regularization benefit on completion of 240 days in calendar years and so the intermittent breaks
are held artificial and fictional.

26. Thus, in view of the mandate of aforementioned law laid down by Hon’ble Apex Court
and Hon’ble High Court the artificial breaks given in service during the period of alleged working
on bill basis are held unjustified and illegal, liable to be set aside. RW1 has admitted that petitioner
was re-engaged on 28-7-2012. Bill Ex. PW2/B also shows payment made to petitioner for the
month of August, 2012. In view of judgment of Hon’ble High Court of H.P. Ex.PW2/J petitioner
has been engaged as fresh hand in preference to fresh recruits, as such he is entitled for service
benefits only from the date of re-engagement i.e. 28-7-2012 and consequently in view of illegal
artificial/fictional breaks given, he is entitled to be deemed in continuous service from 28-7-2012
till June, 2016 in terms of reference alongwith consequential benefit of seniority, except back
wages.

27. Now coming to the question of final termination, it is observed that petitioner has
claimed his final termination on 1-4-2016 which as per reference is June, 2016 but respondent has
denied ever terminating the services of petitioner and specifically pleaded that petitioner worked
intermittently on bill basis from May, 2007 till May, 2018. The plea of abandonment, as earlier
observed, has not been proved by the respondent which as per the law is required to be proved like
any other fact as held by Hon’ble High Court ibid. Further, the mandays chart Ex,PW2/F shows
petitioner to have worked on bill basis till May, 2018. Thus, there is no final termination on
1-4-2016 or June, 2016 per reference and petitioner is deemed to have worked as daily wager
continuously from 28-7-2012 to June, 2016 in terms of reference. Accordingly, Issue No. 1 decided
in above terms.

Issue No. 2 :

28. As the fictional breaks given to petitioner from 28-7-2012 till June, 2016 are declared
unjustified and illegal, petitioner is held entitled to consequential benefits of seniority from
28-7-2012, except back wages because petitioner has admittedly obtained wages/payments from
respondent though on bill basis during said period. Issue no.2 is accordingly decided.

Issue No. 3 :

29. In view of positive findings on issues No. 1 and 2, the claim petition is held
maintainable. Even otherwise, respondent has not proved or established the petition to be not
maintainable. Accordingly, issued no.3 is answered in negative against the respondent.

Relief :

30. As a sequel to the findings of this Court on the issues above, the claim petition
succeeds in part and is partly allowed. The claim of petitioner with regards final termination of his
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services w.e.f. 1-4-2016/June, 2016 is dismissed. However, it is held that artificial/fictional breaks
in service provided to the petitioner by respondent from 28-7-2012 till June, 2016 are unjustified
and illegal. The above period of fictional breaks is to be counted for the purpose of seniority and
continuity in service of petitioner as daily waged worker, except back wages. His seniority shall be
reckoned from the date of his engagement as fresh hand with the respondent on 28-7-2012. The
parties are left to bear their costs. The reference is answered in above terms. A copy of this Award
be sent to the appropriate Government for publication in the official gazette. File after due
completion be consigned to the Record Room.

Announced in the open Court today this 21st day of January, 2022.

Sd/-

(ARVIND MALHOTRA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI ARVIND MALHOTRA, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 196/2017
Date of Institution . 14-9-2017
Date of Decision o 21-1-2022

Shri Raman Chand s/o Shri Mirza Ram, r/o Village Chichar, P.O. Rohanda, Sub Tehsil
Nihri, District Mandi, H.P. . .Petitioner.

Versus

The Divisional Forest Officer, Suket Forest Division, Sunder Nagar, District Mandi, H.P.
. .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S. K. Arya, Ld. Advocate
For the Respondent : Sh. Anil Sharma, Ld. Dy. D.A.
AWARD

Reference under Section 10(1) of the Industrial Disputes Act, 1947 (hereinafter referred to
as ‘the Act’ for short) to the following effect has been received for adjudication from the
appropriate Government:

“Whether the alleged termination of services of Shri Raman Chand s/o Shri Mirza Ram, r/o
Village Chichar, P.O. Rohanda, Sub-Tehsil Nihri, District Mandi, H.P. from time to time
during year, 1994 and finally terminated during June, 2016 by the Divisional Forest Officer,
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Suket Forest Division, Sunder Nagar, District Mandi, H.P. without complying with the
provisions of the Industrial Disputes Act, 1947, as alleged by the workman, is legal and
justified? If not, what amount of back wages, past service benefits, seniority, regularization
and compensation the above worker is entitled to from the above employer?”

2. In nutshell, petitioner has averred in the claim petition to have been initially engaged
as daily rated beldar w.e.f 1-1-1994 with respondent and worked in Forest Range Jai Devi, Forest
Division Sunder Nagar, District Mandi, H.P. He worked continuously w.e.f. 1-1-1994 uptil
November, 2004 and thereafter his services were orally terminated by respondent without issuing
any notice or retrenchment compensation and inquiry. Against oral termination he raised the
dispute before Labour and Conciliation Officer, Mandi who referred the matter under Section 12(4)
of the Act to the appropriate Government. However, Labour Commissioner refused to make
reference on the ground of delay vide order dated 31-3-2012. Petitioner challenged order dated
31-3-2012 before Hon’ble High Court of H.P. by way of CWP 4294 of 2012 and Hon’ble High
Court vide order dated 13-6-2012 directed the respondents that in case petitioner has actually
worked under the respondent, in case there is work available and respondent requires additional
manpower, petitioner shall be engaged as fresh hand in preference to the fresh recruits. Pursuant to
aforesaid order respondent re-engaged the petitioner w.e.f. 28-7-2012. Petitioner has claimed to
have worked continuously without breaks since 28-7-2012 and completed 240 days in each
calendar year uptil 31-3-2016 and thereafter respondent orally and illegally terminated the services
of petitioner w.e.f. 1-4-2016 without giving any notice, compensation or inquiry.

3. Petitioner has also pleaded that respondents are giving artificial/fictional breaks
willfully in order to deprive petitioner the status of permanent workman/regularization as per the
policy of State Government. Further, that employer has changed the service condition of petitioner
and is in habit of not issuing muster roll and taking the work on bill basis, which is stated unfair
labour practice. On 31-03-2016 Range Officer, Forest Range Jai Devi asked the petitioner not to
come on duty from that day onwards. Petitioner has claimed the retrenchment bad in law as
provisions of Section 25-F of the Act have not been complied with. He also alleged violation of
Sections 25-B, 25-G, 25-H and 25-T of the Act as also principle of ‘last come first go’. He has
claimed that respondent has illegally terminated the services of petitioner and retained junior
workmen in the service who have been regularized. Juniors are stated to have been allowed to
complete 240 days in each calendar year whereas petitioner has been discriminated. He has also
alleged violation of Articles 14 and 21 of the Constitution and that respondent adopted the policy of
‘hire and fire’ and ‘pick and choose’. Thus, he prayed for re-engagement in service with all
consequential benefits, he be not given fictional breaks and granted seniority w.e.f. 1-1-1994 and
consequential permanent status i.e. regularization as also direction to respondent not to change the
service condition of petitioner.

4. Respondent contested the claim by filing reply raising preliminary submission that no
legal and fundamental right of petitioner has been infringed by the respondent, as such the claim
petition is not maintainable. On merits, it is submitted that petitioner was engaged as daily wage
worker during December, 1998 on muster roll basis and thereafter petitioner left the work at his
own sweet will. Petitioner worked intermittently on bill basis w.e.f. April, 2013 to May, 2018.
Petitioner was never terminated and he worked intermittently and he left the work at his own sweet
will. Petitioner never worked for 240 days continuously in a preceding calendar year. Respondent
denied termination of petitioner on 1-4-2016 and claimed that petitioner earlier left the work in
December, 1998 at his own sweet will. Respondent pleaded no change in service condition of
petitioner. Respondent denied that on 31-03-2016 the Range Officer, Forest Range Jai Devi asked
the petitioner not to come on duty. As petitioner never completed 240 days in any calendar year
and did not fulfill condition of continuous service under Section 25-B of the Act as such there is no
need to serve notice under Section 25-F of the Act. Respondent also denied violation of Sections
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25-G, 25-H of the Act, Articles 14 and 21 of Constitution as well adopting the policy of ‘hire and
fire’ and ‘pick and choose’. Thus respondent prayed for dismissal of claim petition.

5.  Rejoinder was filed by the petitioner denying contents of the reply of respondent and
reiterating contents of petition.

6. On the pleadings of parties, following issues were framed on 21-8-2019:—

1. Whether time to time termination of services of the petitioner during the year, 1994
and finally during June, 2016 by the respondent is/was illegal and unjustified, as

alleged? ..OPP.
2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled

to? ..OPP.
3. Whether the claim petition is not maintainable, as alleged? ..OPR
Relief.

7.  Parties to the lis adduced evidence in support of their claims. Petitioner examined PW1
Shri Surender Kumar who deposed of knowing petitioner and alleged him to be daily wage
employee at Forest Range Jai Devi. He deposed that no termination notice and compensation was
given by forest department and services of petitioner were retrenched wrongly and illegally. In
cross-examination he deposed of working as Peon in Forest Department. Voluntarily stated that
from daily wager he was regularized as Peon. He denied that petitioner was never disengaged from
work by department and he voluntarily left the work.

8.  Petitioner Sh. Raman Chand himself appeared as PW2 and deposed his claim through
sworn affidavit Ex.PW2/A, as pleaded in the claim petition. He tendered in evidence copy of bills
for years 2012 to 2016 Ex.PW2/B to Ex.PW2/F, copy of demand notice Ex.PW2/G, copy of letter
from Raman Chand & others Ex.PW2/H, copy of judgment of Hon’ble High Court dated 13th June,
2012 Ex.PW2/J, copy of letter seeking seniority list Mark-A, copy of letter Mark-C, copy of
Hon’ble High Court judgment dated August 21, 2012 Ex.PW2/K, copy of representation dated
19-6-2014 Mark-B, copy of letter dated 12-9-2012 of Principal Secretary (Forests) pertaining to
CWP No. 4294/2012 Ex.PW2/L, copy of letter Ex.PW2/M regarding joining of petitioner, copy of
letter dated 15-12-2012 of Divisional Forest Officer Ex.PW2/N regarding engaging of petitioner as
fresh hand in connection with CWP No. 4294/2012, copy of tentative seniority list of daily
labourers of Suket Forest Division as on 31-3-2014 Ex. PW2/0, reply of Divisional Forest Officer
to the demand notice, Ex.PW2/P and copy of letter No. Fts 15-11/2005 (Audit) Ex.PW2/Q. In
cross-examination, he denied having been employed in year 1998. Self stated he was employed in
year 1994. Denied having voluntarily left work. Also denied that he worked from April, 2013 till
May, 2018 on bill basis. Further denied never having completed 240 days in a year and that
department never gave him intentional fictional breaks. He deposed of maintaining his dependents
by doing agricultural work.

9. Per contra, RW1 Shri Subhash Chand Prashar, Divisional Forest Officer, Suket Forest
Division, Sunder Nagar deposed the defence of respondent, through his sworn affidavit Ex RW1/A.
He also tendered in evidence copy of mandays chart of petitioner Ex. RW1/B. In cross-
examination, he denied that petitioner was engaged as daily wager in 1994 and worked till 2004.
He denied that petitioner was removed from service in year 2004. Self stated petitioner had worked
for 19 days in December, 1998 on muster roll basis and thereafter worked on bill basis. He
admitted that Hon’ble High Court vide judgment Ex.PW2/J ordered engaging of petitioner. Self
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stated subject to conditions mentioned therein. He admitted petitioner was re-engaged on
28-7-2012. Self stated he was engaged on bill basis. He denied petitioner having worked more than
240 days in calendar years from 28-7-2012 to 31-3-2016 and respondent department arbitrarily
changed service condition of petitioner from working on muster rolls to bill basis without authority.
He also denied that artificial/fictional breaks were given in service to petitioner. He admitted
Shri Surinder Kumar s/o Sh. Bhagmal at serial No. 62 in the seniority list Ex.PW2/0O to be engaged
in February, 2000. He claimed ignorance if Surinder Kumar stands regularized.

10. Learned Deputy District Attorney tendered in evidence copy of notification dated
28-4-2009 Ex. RX.

11. Arguments of learned counsel for the petitioner and learned Deputy District Attorney
for the respondent were heard at length and record carefully perused. Learned counsel for petitioner
argued that petitioner has continuously worked from 1-1-1994 till 31-3-2016, therefore, he is
entitled for the benefits of regularization and his time to time termination of services and final
termination w.e.f. 01-4-2016 is illegal. He also submitted that respondent has unilaterally changed
the service condition of petitioner from working on muster roll to bill basis which is illegal without
any notice or permission from the appropriate Government. Therefore, the fictional breaks and final
termination be set aside.

12. On the other hand, learned Dy. District Attorney has submitted that petitioner worked
on muster rolls for only 19 days in December, 1998 and thereafter he left work at his own. He
further submitted that petitioner has worked from April, 2013 to May, 2018 on bill basis as fresh
hand in consonance with judgment Ex.PW2/J and thereafter petitioner had not turned up for work.
Therefore, petitioner is not entitled to any of the reliefs claimed and respondent has not violated
any provision of the Act.

13. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 . Partly yes
Issue No. 2 : As per discussion
Issue No. 3 : No
Relief . Petition is partly allowed as per operative part of the
Award.
REASONS FOR FINDINGS

Issue No. I :

14. The case of petitioner is that he was engaged as daily rated beldar w.e.f. 1-1-1994 by
respondent and he worked uptil November, 2004, whereafter his services were orally terminated.
Pursuant to the order of Hon’ble High Court of H.P. in CWP No. 4294 of 2012 he was re-engaged
on 28-7-2012 and worked uptil 31-3-2016 whereafter respondent orally and illegally terminated his
service on 1-4-2016. Further, his claim is that respondent has willfully given artificial breaks to
deprive him the status of permanent workman/regularization.

15. As against above case respondent has admitted that petitioner was engaged as daily
waged worker during December, 1998 on muster roll basis, thereafter he left the work at his own
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sweet will. Further, petitioner had worked intermittently on bill basis w.e.f. April, 2013 to May,
2018. It is denied that petitioner was terminated on 1-4-2016 or fictional breaks were given to him.

16. Mandays chart Ex.RW1/B tendered in evidence by respondent reveals that petitioner
has worked for 19 days in December, 1998 on muster rolls wherafter in 2013, 2014, 2016, 2017
and 2018 petitioner is shown to have been working on bill basis. It is admitted by respondent that
petitioner was engaged as daily waged worker during December, 1998. The mandays chart
Ex.RW1/B depicts petitioner to have been initially engaged on muster rolls. Why he was re-
engaged on bill basis and worked from 2013 to 2018 on bills, has not been satisfactorily explained
by the respondent.

17. The defence plank of respondent is that petitioner was considered fresh hand pursuant
to Hon’ble High Court judgment Ex.PW2/J and as he worked on bill basis, he cannot be said to be
given fictional breaks. Respondent has claimed in his reply that as per Government Notification
No.15-11/2005 (Audit) petitioner worked intermittently w.e.f. April, 2013 till May, 2018 as per
availability of work and funds and as such there is no change in service condition of the petitioner.
However, this defence plank/plea is erroneous and not sustainable in law. Admittedly, the petitioner
was engaged as daily rated beldar, he worked on muster roll in December, 1998 and thereafter on
bill basis. How his service condition has been changed without issuance of any notice in terms of
Section 9A of the Act, has not been explained. Though, petitioner is claimed by respondent to have
been working on bill basis from April, 2013 to May, 2018 how this change was incorporated in the
service condition. Even considering that he was fresh hand in terms of Hon’ble High Court
judgment Ex.PW2/J certainly there was/is no authorization for change in service condition of
petitioner from working on muster roll to bill basis. Petitioner never consented to work on bill
basis. Petitioner has never submitted any bill to the respondent then how he was paid against bills,
has not been explained by the respondent.

18. Notification No.15-11/2005 (Audit) has been exhibited by petitioner as Ex.PW2/Q, but
same only instructs the DDOs working under CFs, DFOs not to issue blank muster roll in future.
Certainly, this notification cannot be taken as a defence to change the service condition of
petitioner from muster roll to bill basis. The notification Ex. RX relied upon by learned Dy. District
Attorney can in no manner authorize engagement of petitioner on bill basis. This notification has
not even been pleaded by respondent in his reply and as such cannot be read in evidence per settled
law that no amount of evidence can be looked in to in absence of its pleading. Even if arguendo it is
considered, it carves out exception that where already continuing daily wagers are involved, who
are working for last many years and cannot be removed, in such cases muster roll may be issued
with the prior approval/authorization of DFO concerned.

19. At this juncture, it is apposite to note observations of Full Bench of Hon’ble Apex
Court in Workmen_of Food Corporation of India vs. Food Corporation of India Ltd. 1985
LawSuit (SC) 71, 1985 AIR (SC) 670 wherein the wages being paid on piece rate by the
Corporation to the employees was held not to affect the employer-employee relationship. Hon’ble
Apex Court further held the implication of Section 9A of the Industrial Disputes Act in following
terms:—

“[19]1t is at this stage necessary to examine the implication of Sec. 9 A of the 1.D. Act,
1947. As hereinbefore pointed out, Sec. 9A makes it obligatory upon an employer who
proposes to effect any change in the conditions of service applicable to any workman in
respect of any matter specified in the Fourth Schedule to give a notice of desired or intended
change. It cannot do so without giving to the workman likely to be affected by the change, a
notice in the prescribed manner of the nature of the change proposed to be effected and
within 21 days of giving such notice. There is a proviso to Sec 9A which has no relevance
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here. However, incidentally it may be pointed out that if the workmen likely to be affected
by the change are persons to whom the Fundamental and Supplementary Rules, Civil
Services (Classification, Control and Appeal) Rules, Civil Services (Temporary Service)
Rules, Revised Leave Rules, Civil Service Regulations, Civilians in Defense Services
(Classification, Control and Appeal) Rules or the Indian Railway Establishment Code or
any other rules or regulations that may be notified in this behalf by the appropriate
Government in the Official Gazette, apply no notice of change would be necessary before
effecting a change. No attempt was made on behalf of the respondent- Corporation to urge
that any of the aforementioned rules would govern the conditions of service of the workmen
involved in the dispute. Now after introducing the direct payment system agreed to between
the parties, if the Corporation or the employer wanted to introduce a change in respect of
any of the matters set out in Fourth Schedule, it was obligatory to give a notice of change.
Item 1 in the Fourth Schedule provides: 'wages, including the period and mode of payment'.
By canceling the direct payment system and introducing the contractor, both the wages and
the mode of payment are being altered to the disadvantage of the workmen. Therefore,
obviously a notice of change was a must before introducing the change, otherwise it would
be an illegal change. Any such illegal change invites a penalty under Sec. 31(2) of the 1.D.
Act, 1947. Such a change which is punishable as a criminal offence would obviously be an
illegal change. It must be held that without anything more such an illegal change would be
wholly ineffective.

20. Hon’ble Apex Court in Workmen of Food Corporation of India vs. Food Corporation
of India supra has categorically held that if the direct employee is converted into a contract worker
without notice, as contemplated under Section 9A of I.D. Act, the same would amount to illegal
change. Section 9A of 1.D. Act mandates issuance of prior notice if the change alters the conditions
of service.

21. It has been held by the Hon’ble Apex Court in Bhuvnesh Kumar Dwivedi vs.
Hindalco Industries Ltd. 2014 LawSuit (SC) 369, 2014 (11) SCC 83, 2014 AIR (SC) 2258, as
under:—

[23]. Very interestingly, the periods of service extends to close to 6 years save the artificial
breaks made by the respondent with an oblique motive so as to retain the appellant as a
temporary worker and deprive the appellant of his statutory right of permanent worker
status. The aforesaid conduct of the respondent perpetuates ‘unfair labour practice as
defined under Section 2(ra) of the I.D. Act, which is not permissible in view of Sections
25T and 25U of the [.D. Act.

22. It is also important to take note of observations of Hon’ble Apex Court in Secretary,
Haryana State Electricity Board v/s Suresh 1999 LawSuit (SC) 380, 1999 AIR (SC) 1160, to the
following effect:—

i D PO As a matter of fact law is well settled by this court and we need not dilate
much by reason, therefore to the effect that the law courts exist for the society and in the
event of there being a question posed in the matter of interpretation of a beneficial piece of
legislation, question of interpreting the same with a narrow pedantic approach would not be
justified. On the contrary, the widest possible meaning and amplitude ought to be offered to
the expressions used as otherwise the entire legislation would loose its efficacy and contract
labour would be left on the mercy of the intermediary”.

[18] ceeiieien, The democratic polity ought to survive with full vigour: socialist status
as enshrined in the Constitution ought to be given its full play and it is in this perspective
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the question arises—is it permissible in the new millennium to decry the cry of the labour
force desirous of absorption after working for more than 240 days in an establishment and
having their workings supervised and administered by an agency within the meaning
of Article 12 of the Constitution—the answer cannot possibly be in the affirmative—the law
courts exist for the society and in the event law courts feel the requirement in accordance
with principles of justice, equity and good conscience, the law courts ought rise up to the
occasion to meet and redress the expectation of the people.............ocooviiiiiiiiiii.

23. The respondent without any agreement with the petitioner to work on bill basis, has
obtained work from him on bill basis for five years. Against which, the petitioner filed
representation dated 19-6-2014 Mark-B to the Secretary Forests, which has not been denied, to
provide appropriate seniority to the petitioner and also for issuance of regular muster roll. However,
respondent did not pay heed to the same and continued to obtain work from petitioner on bill basis.
This is against the spirit of the Act and respondent cannot be permitted to employ petitioner on bill
basis for years together denying him benefits payable to permanent/regular workman. These breaks
in service amount to unfair labour practice under Section 2(ra) specified in Clause 10 of Schedule
Fifth of the Act. Clause 10 of the Schedule Fifth of the Act provides as under:—

“2(10) To employ workmen as “badlis”, casual or temporaries and to continue them as such
for years, with the object to depriving them of the status and privileges of permanent
workmen”.

24. The above unfair labour practice is prohibited by Section 25-T of the Act. Hence,
respondent being the State under Article 12 of Constitution has to behave like a model employer
and cannot indulge in unfair labour practice. The petitioner is a poor person as claimed by him. He
cannot be deprived benevolent provisions of the Act as working on bill basis is nothing but refusal
by the respondent to confer benefits payable to permanent/regular workman. Same also is certainly
giving artificial/fictional breaks. Our Hon’ble High Court in recent judgment Keshav Ram vs. State
of H.P. & Others 2020 LawSuit (HP) 215 has held the following:

“Beli Ram vs. State of H.P. and others decided on 02-06-2009, in which this Court has held
as under:—

“The Court is of the firm opinion that the respondents have given fictional/artificial
breaks willfully to deprive him the status of regularization. The workman belongs to a lower
strata of the society. His rights cannot be permitted to be trampled on the basis of arbitrary
and whimsical action/decision. The workman may be appointed on daily wages, but he has
absolute right to earn his livelihood within the constitutional framework. It will amount to
unfair labour practice, if the respondent-State is permitted to give fictional breaks to the
workman. The Court does not approve this practice. This practice has severe civil and evil
consequences on the workman, who most of the time is at the mercy of the employer. He is
required to complete 240 days in each year to earn him the benefit of regularization. He has
been working continuously and has put in 5 years of service with effect from 1996 to 2000.
In case the breaks are not condoned in the present case it will cause impediment in his way
to seek regularization. The effect of fictional/artificial breaks given to the petitioner in the
year 2001 would be that he would be required to wait for another eight to nine years to
complete 240 days in each year. The services which he has rendered with effect from 1996
to 2000 would become otiose/ nugatory. The action of the respondent-State must be
rationale and must conformto Article 14 and 16 of the Constitution of India. Ours is a
welfare State. Accordingly, the action of the respondents of giving the fictional breaks to
the petitioner in the year 2001 is declared arbitrary. The breaks given to the petitioner in the
months of January, February, March, April, May and June, 2001 are unreasonable and are
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accordingly condoned. It is declared that the petitioner has completed 240 days for all
intents and purpose in the year 2001."

9. Similarly, in CWP(T) No. 8143 of 2008, titled as Layak Ram vs. State of H.P. & Others,
decided on 15-06-2009, this Court has held as under:—

"It is evident from reply filed by the respondents that the petitioner had completed more
than 240 days each year with effect from 1996 till 2000. The petitioner had completed
219 ' days in the year 2001. The plea raised by the respondent-department that the
petitioner might have abandoned his job for few days every month cannot be accepted. The
plea of abandonment is required to be proved like any other fact. A person belonging to
lowest strata of the society cannot afford the luxury to remain absent. It cannot be presumed
that the petitioner could remain absent knowing fully well the consequences. Rather, the
respondents have not permitted him to complete 240 days in the year 2001 by giving him
artificial breaks of few days every month. The petitioner has also given the details of days
he was not permitted to work in the year 2002 as well. There is a pattern as per the rejoinder
filed by the petitioner to the reply of the respondent-department reflecting that the
respondents were bent upon not to permit the petitioner to complete 240 days every year.
The completion of 240 days every twelve calendar months is important for the purpose of
getting benefits under the provisions of Industrial Disputes Act, 1947 as well as to seen
regularization after putting in requisite number of years."

25. It is also apposite to mention that the definition of continuous service in Section 25-B
of the Act clearly specifies that workman shall be said to be in continuous service if he is for that
period, in uninterrupted service, including service which may be interrupted on account of
cessation of work which is not due to any fault on the part of the workman. Petitioner has claimed
to be working throughout and respondent has alleged that he left the work of his own. It is observed
that abandonment has not been proved by respondent. It is also not proved by respondent that
Forest is a seasonal industry. The work is available throughout the year as other daily wage
labourers are proved on record to be working as per seniority list Ex.PW2/O and the petitioner thus
stands discriminated against the other workers in respect of whom seniority list was issued as on
31-3-2014. If there was no work available throughout the year how and why respondent issued
tentative seniority list of daily labourers who are shown to have been engaged on different dates.
Thus, pleas of abandonment, seasonal work and availability of work as well engaging petitioner on
bill basis is camouflage, just to deprive petitioner of regular status of daily wager as well
regularization benefit on completion of 240 days in calendar years and so the intermittent breaks
are held artificial and fictional.

26. Thus, in view of the mandate of aforementioned law laid down by Hon’ble Apex Court
and Hon’ble High Court the artificial breaks given in service during the period of alleged working
on bill basis are held unjustified and illegal, liable to be set aside. RW1 has admitted that petitioner
was re-engaged on 28-7-2012. Bill Ex. RW2/B also shows payment made to petitioner for the
month of August, 2012. In view of judgment of Hon’ble High Court of H.P. Ex.PW2/J petitioner
has been engaged as fresh hand in preference to fresh recruits, as such he is entitled for service
benefits only from the date of re-engagement i.e. 28-7-2012 and consequently in view of illegal
artificial/fictional breaks given, he is entitled to be deemed in continuous service from 28-7-2012
till June, 2016 in terms of reference alongwith consequential benefit of seniority, except back
wages.

27. Now coming to the question of final termination, it is observed that petitioner has
claimed his final termination on 1-4-2016 which as per reference is June, 2016 but respondent has
denied ever terminating the services of petitioner and specifically pleaded that petitioner worked
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intermittently on bill basis from April, 2013 till May, 2018. The plea of abandonment, as earlier
observed, has not been proved by the respondent which as per the law is required to be proved like
any other fact as held by Hon’ble High Court ibid. Further, the mandays chart Ex,RW1/B shows
petitioner to have worked on bill basis till May, 2018. Thus, there is no final termination on
1-4-2016 or June, 2016 per reference and petitioner is deemed to have worked as daily wager
continuously from 28-7-2012 to June, 2016 in terms of reference. Accordingly, Issue No.1 decided
in above terms.

Issue No. 2 :

28. As the fictional breaks given to petitioner from 28-7-2012 till June, 2016 are declared
unjustified and illegal, petitioner is held entitled to consequential benefits of seniority from
28-7-2012, except back wages because petitioner has admittedly obtained wages/payments from
respondent though on bill basis during said period. Issue No. 2 is accordingly decided.

Issue No.3 :

29. In view of positive findings on issues No. 1 and 2, the claim petition is held
maintainable. Even otherwise, respondent has not proved or established the petition to be not
maintainable. Accordingly, issued no.3 is answered in negative against the respondent.

Relief :

30. As a sequel to the findings of this Court on the issues above, the claim petition
succeeds in part and is partly allowed. The claim of petitioner with regards final termination of his
services w.e.f. 1-4-2016/June, 2016 is dismissed. However, it is held that artificial/fictional breaks
in service provided to the petitioner by respondent from 28-7-2012 till June, 2016 are unjustified
and illegal. The above period of fictional breaks is to be counted for the purpose of seniority and
continuity in service of petitioner as daily waged worker, except back wages. His seniority shall be
reckoned from the date of his engagement as fresh hand with the respondent on 28-7-2012. The
parties are left to bear their costs. The reference is answered in above terms. A copy of this Award
be sent to the appropriate Government for publication in the official gazette. File after due
completion be consigned to the Record Room.

Announced in the open Court today this 21st day of January, 2022.
Sd/-
(ARVIND MALHOTRA),
Presiding Judge,

Labour Court-com-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI ARVIND MALHOTRA, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 197/2017
Date of Institution . 14-9-2017

Date of Decision : 21-1-2022
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Shri Thakur Dass s/o Shri Bhagat Ram, r/o Village Saran, P.O. Chowki, Sub Tehsil Nihri,
District Mandi, H.P. . .Petitioner.

Versus

The Divisional Forest Officer, Suket Forest Division, Sunder Nagar, District Mandi, H.P.
. .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Arya, Ld. Advocate
For the Respondent : Sh. Anil Sharma, Ld. Dy. D.A.
AWARD

Reference under Section 10(1) of the Industrial Disputes Act, 1947 (hereinafter referred to
as ‘the Act’ for short) to the following effect has been received for adjudication from the
appropriate Government:

“Whether the alleged termination of services of Shri Thakur Dass s/o Shri Bhagat Ram, r/o
Village Saran, P.O. Chowki, Sub Tehsil Nihri, District Mandi, H.P. from time to time
during year, 1994 and finally terminated during June, 2016 by the Divisional Forest Officer,
Suket Forest Division, Sunder Nagar, District Mandi, H.P. without complying with the
provisions of the Industrial Disputes Act, 1947, as alleged by the workman, is legal and
justified? If not, what amount of back wages, past service benefits, seniority, regularization
and compensation the above worker is entitled to from the above employer?”

2. In nutshell, petitioner has averred in the claim petition to have been initially engaged
as daily rated beldar w.e.f. 1-1-1994 with respondent and worked in Forest Range Jai Devi, Forest
Division Sunder Nagar, District Mandi, H.P. He worked continuously w.e.f. 1-1-1994 uptil
December, 2005 and thereafter his services were orally terminated by respondent without issuing
any notice or retrenchment compensation and inquiry. Against oral termination he raised the
dispute before Labour and Conciliation Officer, Mandi who referred the matter under Section 12(4)
of the Act to the appropriate Government. However, Labour Commissioner refused to make
reference on the ground of delay vide order dated 31-3-2012. Petitioner challenged order dated
31-3-2012 before Hon’ble High Court of H.P. by way of CWP 4294 of 2012 and Hon’ble High
Court vide order dated 13-6-2012 directed the respondents that in case petitioner has actually
worked under the respondent, in case there is work available and respondent requires additional
manpower, petitioner shall be engaged as fresh, hand in preference to the fresh recruits. Pursuant to
aforesaid order respondent re-engaged the petitioner w.e.f. 28-7-2012. Petitioner has claimed to
have worked continuously without breaks and completed 240 days in each calendar year uptil
31-3-2016 and thereafter respondent orally and illegally terminated the services of petitioner w.e.f.
1-4-2016 without giving any notice, compensation or inquiry.

3. Petitioner has also pleaded that respondents are giving artificial/fictional breaks
willfully in order to deprive petitioner the status of permanent workman/regularization as per the
policy of State Government. Further that employer has changed the service condition of petitioner
and is in habit of not issuing muster roll and taking the work on bill basis, which is stated unfair
labour practice. On 31-3-2016 Range Officer, Forest Range Jai Devi asked the petitioner not to
come on duty from that day onwards. Petitioner has claimed the retrenchment bad in law as
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provisions of Section 25-F of the Act have not been complied with. He also alleged violation of
Sections 25-B, 25-G, 25-H and 25-T of the Act as also principle of ‘last come first go’. He has
claimed that respondent has illegally terminated the services of petitioner and retained junior
workmen in the service who have been regularized. Juniors are stated to have been allowed to
complete 240 days in each calendar year whereas petitioner has been discriminated. He has also
alleged violation of Articles 14 and 21 of the Constitution and that respondent adopted the policy of
‘hire and fire’ and ‘pick and choose’. Thus, he prayed for re-engagement in service with all
consequential benefits, he be not given fictional breaks and granted seniority w.e.f- 1-1-1994 and
consequential permanent status i.e. regularization as also direction to respondent not to change the
service condition of petitioner.

4. Respondent contested the claim by filing reply raising preliminary submission that no
legal and fundamental right of petitioner has been infringed by the respondent, as such the claim
petition is not maintainable. On merits, it is submitted that petitioner was engaged as daily wage
worker during December, 1994 on muster roll basis and thereafter petitioner left the work at his
own sweet will. Petitioner worked intermittently on bill basis w.e.f. April, 2013 to December, 2017.
Petitioner was never terminated and he worked intermittently and he left the work at his own sweet
will. Petitioner never worked for 240 days continuously in a preceding calendar year. Respondent
denied termination of petitioner on 1-4-2016 and claimed that petitioner left the work in December,
1994 at his own sweet will. Respondent pleaded no change in service condition of petitioner.
Respondent denied that on 31-3-2016 the Range Officer, Forest Range Jai Devi asked the petitioner
not to come on duty. As petitioner never completed 240 days in any calendar year and did not
fulfill condition of continuous service under Section 25-B of the Act as such there is no need to
serve notice under Section 25-F of the Act. Respondent also denied violation of Sections 25-G,
25-H of the Act, Articles 14 and 21 of Constitution as well adopting the policy of ‘hire and fire’
and ‘pick and choose’. Thus, respondent prayed for dismissal of claim petition.

5. Rejoinder was filed by the petitioner denying contents of the reply of respondent and
reiterating contents of petition.

6. On the pleadings of parties, following issues were framed on 21-8-2019:—

1.  Whether time to time termination of services of the petitioner during the year, 1994
and finally during June, 2016 by the respondent is/was illegal and unjustified, as

alleged? ..OPP.
2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled

to? ..OPP.
3. Whether the claim petition is not maintainable, as alleged? ..OPR.
Relief.

7. Parties to the lis adduced evidence in support of their claims. Petitioner examined PW1
Shri Surender Kumar who deposed of knowing petitioner and alleged him to be daily wage
employee at Forest Range Jai Devi. He deposed that no termination notice and compensation was
given by forest department and services of petitioner were retrenched wrongly and illegally. In
cross-examination he deposed of working as Peon in Forest Department. Voluntarily stated that
from daily wager he was regularized as Peon. He denied that petitioner was never disengaged from
work by department and he voluntarily left the work.

8.  Petitioner Sh. Thakur Dass himself appeared as PW2 and deposed his claim through
sworn affidavit Ex.PW2/A, as pleaded in the claim petition. He tendered in evidence copy of bills
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for years 2012 to 2016 Ex.PW2/B to Ex.PW2/F, copy of demand notice Ex.PW2/G, copy of letter
from Raman Chand & others Ex.PW2/H, copy of judgment of Hon’ble High Court dated 13th June,
2012 Ex.PW2/J, copy of letter seeking seniority list Mark-A, copy of Hon’ble High Court judgment
dated August 21, 2012 Ex.PW2/K, copy of representation dated 19-6-2014 Mark-B, copy of letter
dated 12-9-2012 of Principal Secretary pertaining to CWP No0.4294/2012 Ex.PW2/L, copy of letter
Ex.PW2/M regarding joining of petitioner, copy of letter dated 15-12-2012 of Divisional Forest
Officer Ex.PW2/N regarding engaging of petitioner as fresh hand in connection with CWP
No0.4294/2012, copy of tentative seniority list of daily labourers of Suket Forest Division as on
31-03-2014 Ex.PW2/0O, and reply of Divisional Forest Officer to the demand notice, Ex.PW2/P. In
cross-examination, he denied joining in 1996. He admitted having worked from April, 2013 till
December, 2017 on bill basis. Denied having never worked in the preceding year of demand notice
for 240 days. Denied having worked till 2017 therefore could not have been terminated in 2016. He
claimed ignorance if the date of termination as mentioned in reference is different from his claim
petition. Admitted having left the work in year 1994. Self stated he was immature of 14 years. He
deposed of having 8-9 big has land and earning from agriculture.

9. Per contra, RW1 Shri Subhash Chand Prashar, Divisional Forest Officer, Suket Forest
Division, Sunder Nagar deposed the defence of respondent through his sworn affidavit Ex. RW1/A.
He also tendered copy of mandays chart of petitioner ExX.RW1/B. In cross-examination, he denied
that petitioner was engaged as daily wager in 1994 and worked till December, 2005. He denied that
petitioner was removed from service in year 2005. Self stated petitioner had worked for 5 days in
December, 1994 and thereafter worked on bill basis. He admitted that Hon’ble High Court vide
judgment Ex.PW2/J ordered engaging of petitioner. Self stated subject to conditions mentioned
therein. He admitted petitioner was re-engaged on 28-7-2012. Self stated he was engaged on bill
basis. He denied petitioner having worked more than 240 days in calendar years from 28-7-2012 to
31-3-2016. He also denied that artificial/fictional breaks were given in service to petitioner. He
admitted Shri Surender Kumar s/o Sh. Bhagmal at serial No. 62 in the seniority list Ex.PW2/O to
be engaged in February, 2000. He claimed ignorance if Surender Kumar stands regularized.

10. Learned Deputy District Attorney tendered in evidence copy of notification dated
28-4-2009 Ex. RX.

11. Arguments of learned counsel for the petitioner and learned Deputy District Attorney
for the respondent were heard and record carefully perused. Learned counsel for petitioner argued
that petitioner has continuously worked from 1-1-1994 till 31-3-2016. Therefore, he is entitled for
the benefits of regularization and his time to time termination of services and final termination
w.e.f. 1-4-2016 is illegal. He also submitted that respondent has unilaterally changed the service
condition of petitioner from working on muster roll to bill basis which is illegal without any notice
or permission from the appropriate Government. Therefore, the fictional breaks and final
termination be set aside.

12. On the other hand, learned Dy. District Attorney has submitted that petitioner worked
on muster roll for only 5 days in December, 1994, thereafter he left work at his own. He further
submitted that petitioner has worked intermittently from April, 2013 to December, 2017 on bill
basis as fresh hand in consonance with judgment Ex.PW2/J and thereafter petitioner had not turned
up for work. Therefore, petitioner is not entitled to any of the reliefs claimed and respondent has
not violated any provision of the Act.

13. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : Partly yes
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Issue No. 2 . As per discussion
Issue No. 3 : No
Relief : Petition is partly allowed as per operative part of the
Award.
REASONS FOR FINDINGS
Issue No. 1:

14. The case of petitioner is that he was engaged as daily rated beldar w.e.f. 1-1-1994 by
respondent and he worked uptil December, 2005 where after his services were orally terminated.
Pursuant to the order of Hon’ble High Court of H.P. in CWP No. 4294 of 2012 he was re-engaged
on 28-7-2012 and worked uptil 31-3-2016 where after respondent orally and illegally terminated
his service on 1-4-2016. Further, his claim is that respondent has willfully given artificial breaks to
deprive him the status of permanent workman/regularization.

15. As against above case respondent has admitted that petitioner was engaged as daily
waged worker during December, 1994, thereafter he left the work at his own sweet will. Further,
petitioner had worked intermittently on bill basis w.e.f. April, 2013 to December, 2017. It is denied
that petitioner was terminated on 1-4-2016 or fictional breaks were given to him.

16. Mandays chart Ex.RW1/B tendered in evidence by RW1, reveals that petitioner has
worked for 5 days in December, 1994 on muster roll where after in 2013, 2014, 2015, 2016 and
2017 petitioner is shown to have been working on bill basis. It is admitted by respondent that
petitioner was engaged as daily waged worker during December, 1994. The mandays chart
Ex.RW1/B depicts petitioner to have been initially engaged on muster rolls. Why he was re-
engaged on bill basis and worked from 2012 to 2017 on bills has not been satisfactorily explained
by the respondent.

17. The defence plank of respondent is that petitioner was considered fresh hand pursuant
to Hon’ble High Court judgment Ex.PW2/J and as he worked on bill basis, he cannot be said to be
given fictional breaks. Respondent has claimed in his reply that as per Government Notification
No.15-11/2005 (Audit) petitioner worked intermittently w.e.f. April, 2013 till December, 2017 as
per availability of work and funds and as such there is no change in service condition of the
petitioner. However, this defence plank/plea is erroneous and not sustainable in law. Admittedly,
the petitioner was engaged as daily rated beldar, he worked on muster roll in 1994 and thereafter on
bill basis. How his service condition has been changed without issuance of any notice in terms of
Section 9A of the Act has not been explained. Though, petitioner is claimed by respondent to have
been working on bill basis from April, 2013 to December, 2017 how this change was incorporated
in the service condition. Even considering that he was fresh hand in terms of Hon’ble High Court
judgment Ex.PW2/J certainly there was/is no authorization for change in service condition of
petitioner from working on muster roll to bill basis. Petitioner never consented to work on bill
basis. Petitioner has never submitted any bill to the respondent then how he was paid against bills,
has not been explained by the respondent.

18. Copy of Notification No. 15-11/2005 (Audit) in the Court file reveals that same only
instructs the DDOs working under CFs, DFOs not to issue blank muster roll in future. Certainly,
this notification cannot be taken as a defence to change the service condition of petitioner from
muster roll to bill basis. The notification Ex. RX relied upon by learned Dy. District Attorney can
in no manner authorize engagement of petitioner on bill basis. This notification has not even been
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pleaded by respondent in his reply and as such cannot be read in evidence per settled law that no
amount of evidence can be looked in to in absence of its pleading. Even if arguendo it is
considered, it carves out exception that where already continuing daily wagers are involved, who
are working for last many years and cannot be removed, in such cases muster roll may be issued
with the prior approval/authorization of DFO concerned.

19. At this juncture, it is apposite to note observations of Full Bench of Hon’ble Apex
Court in Workmen of Food Corporation of India vs. Food Corporation of India Ltd. 1985
LawSuit (SC) 71, 1985 AIR (SC) 670 wherein the wages being paid on piece rate by the
Corporation to the employees was held not to affect the employer-employee relationship. Hon’ble
Apex Court further held the implication of Section 9A of the Industrial Disputes Act in following
terms:—

“[19]1t is at this stage necessary to examine the implication of Sec. 9A of the 1.D. Act, 1947.
As hereinbefore pointed out, Sec. 9A makes it obligatory upon an employer who proposes
to effect any change in the conditions of service applicable to any workman in respect of
any matter specified in the Fourth Schedule to give a notice of desired or intended change.
It cannot do so without giving to the workman likely to be affected by the change, a notice
in the prescribed manner of the nature of the change proposed to be effected and within 21
days of giving such notice. There is a proviso to Sec 9A which has no relevance here.
However, incidentally it may be pointed out that if the workmen likely to be affected by the
change are persons to whom the Fundamental and Supplementary Rules, Civil Services
(Classification, Control and Appeal) Rules, Civil Services (Temporary Service) Rules,
Revised Leave Rules, Civil Service Regulations, Civilians in Defense Services
(Classification, Control and Appeal) Rules or the Indian Railway Establishment Code or
any other rules or regulations that may be notified in this behalf by the appropriate
Government in the Official Gazette, apply no notice of change would be necessary before
effecting a change. No attempt was made on behalf of the respondent-Corporation to urge
that any of the aforementioned rules would govern the conditions of service of the workmen
involved in the dispute. Now after introducing the direct payment system agreed to between
the parties, if the Corporation or the employer wanted to introduce a change in respect of
any of the matters set out in Fourth Schedule, it was obligatory to give a notice of change.
Item 1 in the Fourth Schedule provides: 'wages, Including the period and mode of payment'.
By canceling the direct payment system and introducing the contractor, both the wages and
the mode of payment are being altered to the disadvantage of the workmen. Therefore,
obviously a notice of change was a must before introducing the change, otherwise it would
be an illegal change. Any such illegal change invites a penalty under Sec. 31(2) of the 1.D.
Act, 1947. Such a change which is punishable as a criminal offence would obviously be an
illegal change. It must be held that without anything more such an illegal change would be
wholly ineffective.

20. Hon’ble Apex Court in Workmen of Food Corporation of India vs. Food Corporation
of India supra has categorically held that if the direct employee is converted into a contract worker
without notice, as contemplated under Section 9A of I.D. Act, the same would amount to illegal
change. Section 9A of .D. Act mandates issuance of prior notice if the change alters the conditions
of service.

21. It has been held by the Hon’ble Apex Court in Bhuvnesh Kumar Dwivedi vs.
Hindalco Industries Ltd. 2014 LawSuit (SC) 369, 2014 (11) SCC 85, 2014 AIR (SC) 2258, as
under:—

[23]. Very interestingly, the periods of service extends to close to 6 years save the artificial
breaks made by the respondent with an oblique motive so as to retain the appellant as a
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temporary worker and deprive the appellant of his statutory right of permanent worker
status. The aforesaid conduct of the respondent perpetuates ‘unfair labour practice as
defined under Section 2(ra) of the I.D. Act, which is not permissible in view of Sections
25T and 25U of the I.D. Act.

22. It is also important to take note of observations of Hon’ble Apex Court in Secretary,
Haryana State Electricity Board v/s Suresh 1999 LawSuit (SC) 380, 1999 AIR (SC) 1160, to the
following effect:—

“TIT7]eeeein As a matter of fact law is well settled by this court and we need not dilate
much by reason, therefore to the effect that the law courts exist for the society and in the
event of there being a question posed in the matter of interpretation of a beneficial piece of
legislation, question of interpreting the same with a narrow pedantic approach would not be
justified. On the contrary, the widest possible meaning and amplitude ought to be offered to
the expressions used as otherwise the entire legislation would loose its efficacy and contract
labour would be left on the mercy of the intermediary”.

[18] ceeiieiiins The democratic polity ought to survive with full vigour: socialist status
as enshrined in the Constitution ought to be given its full play and it is in this perspective
the question arises-is it permissible in the new millennium to decry the cry of the labour
force desirous of absorption after working for more than 240 days in an establishment and
having their workings supervised and administered by an agency within the meaning
of Article 12 of the Constitution-the answer cannot possibly be in the affirmative-the law
courts exist for the society and in the event law courts feel the requirement in accordance
with principles of justice, equity and good conscience, the law courts ought rise up to the
occasion to meet and redress the expectation of the people.............coooviiiiiiiiiiin..

23. The respondent without any agreement with the petitioner to work on bill basis, has
obtained work from him on bill basis for five years. Against which, the petitioner filed
representation dated 19-6-2014 Mark-B to the Secretary Forests, which has not been denied, to
provide appropriate seniority to the petitioner and also for issuance of regular muster roll. However,
respondent did not pay heed to the same and continued to obtain work from petitioner on bill basis.
This is against the spirit of the Act and respondent cannot be permitted to employ petitioner on bill
basis for years together denying him benefits payable to permanent/regular workman. These breaks
in service amount to unfair labour practice under Section 2(ra) specified in Clause 10 of Schedule
Fifth of the Act. Clause 10 of the Schedule Fifth of the Act provides as under:—

“2(10) To employ workmen as “badlis”, casual or temporaries and to continue them as such
for years, with the object to depriving them of the status and privileges of permanent
workmen”.

24. The above unfair labour practice is prohibited by Section 25-T of the Act. Hence,
respondent being the State under Article 12 of Constitution has to behave like a model employer
and cannot indulge in unfair labour practice. The petitioner is a poor person as claimed by him. He
cannot be deprived benevolent provisions of the Act as working on bill basis is nothing but refusal
by the respondent to confer benefits payable to permanent/regular workman. Same also is certainly
giving artificial/fictional breaks. Our Hon’ble High Court in recent judgment Keshav Ram vs. State
of H.P. & Others 2020 LawSuit (HP) 215 has held the following:

“Beli Ram vs. State of H.P. and others decided on 02-06-2009, in which this Court has held
as under:—

“The Court is of the firm opinion that the respondents have given fictional/artificial
breaks willfully to deprive him the status of regularization. The workman belongs to a lower
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strata of the society. His rights cannot be permitted to be trampled on the basis of arbitrary
and whimsical action/decision. The workman may be appointed on daily wages, but he has
absolute right to earn his livelihood within the constitutional framework. It will amount to
unfair labour practice, if the respondent-State is permitted to give fictional breaks to the
workman. The Court does not approve this practice. This practice has severe civil and evil
consequences on the workman, who most of the time is at the mercy of the employer. He is
required to complete 240 days in each year to earn him the benefit of regularization. He has
been working continuously and has put in 5 years of service with effect from 1996 to 2000.
In case the breaks are not condoned in the present case it will cause impediment in his way
to seek regularization. The effect of fictional/artificial breaks given to the petitioner in the
year 2001 would be that he would be required to wait for another eight to nine years to
complete 240 days in each year. The services which he has rendered with effect from 1996
to 2000 would become otiose/ nugatory. The action of the respondent-State must be
rationale and must conform to Article 14 and 16 of the Constitution of India. Ours is a
welfare State.

Accordingly, the action of the respondents of giving the fictional breaks to the petitioner in
the year 2001 is declared arbitrary. The breaks given to the petitioner in the months of January,
February, March, April, May and June, 2001 are unreasonable and are accordingly condoned. It is
declared that the petitioner has completed 240 days for all intents and purpose in the year 2001."

9. Similarly, in CWP(T) No. 8143 of 2008, titled as Layak Ram vs. State of H.P. &
Others, decided on 15-06-2009, this Court has held as under:—

"It is evident from reply filed by the respondents that the petitioner had completed more
than 240 days each year with effect from 1996 till 2000. The petitioner had completed
219 % days in the year 2001. The plea raised by the respondent-department that the
petitioner might have abandoned his job for few days every month cannot be accepted. The
plea of abandonment is required to be proved like any other fact. A person belonging to
lowest strata of the society cannot afford the luxury to remain absent. It cannot be presumed
that the petitioner could remain absent knowing fully well the consequences. Rather, the
respondents have not permitted him to complete 240 days in the year 2001 by giving him
artificial breaks of few days every month. The petitioner has also given the details of days
he was not permitted to work in the year 2002 as well. There is a pattern as per the rejoinder
filed by the petitioner to the reply of the respondent-department reflecting that the
respondents were bent upon not to permit the petitioner to complete 240 days every year.
The completion of 240 days every twelve calendar months is important for the purpose of
getting benefits under the provisions of Industrial Disputes Act, 1947 as well as to seen
regularization after putting in requisite number of years."

25. It is also apposite to mention that the definition of continuous service in Section 25-B
of the Act clearly specifies that workman shall be said to be in continuous service if he is for that
period, in uninterrupted service, including service which may be interrupted on account of
cessation of work which is not due to any fault on the part of the workman. Petitioner has claimed
to be working throughout and respondent has alleged that he left the work of his own. It is observed
that abandonment has not been proved by respondent. It is also not proved by respondent that
Forest is a seasonal industry. The work is available throughout the year as other daily wage
labourers are proved on record to be working as per seniority list Ex.PW2/O and the petitioner thus
stands discriminated against the other workers in respect of whom seniority list was issued as on
31-3-2014. If there was no work available throughout the year how and why respondent issued
tentative seniority list of daily labourers who are shown to have been engaged on different dates.
Thus, pleas of abandonment, seasonal work and availability of work as well engaging petitioner on
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bill basis is camouflage just to deprive petitioner of regular status of daily wager as well
regularization benefit on completion of 240 days in calendar years and so the intermittent breaks
are held artificial and fictional.

26. Thus, in view of the mandate of aforementioned law laid down by Hon’ble Apex Court
and Hon’ble High Court the artificial breaks given in service during the period of alleged working
on bill basis are held unjustified and illegal, liable to be set aside. RW1 has admitted that petitioner
was re-engaged on 28-7-2012. Bill Ex. RW2/B also shows payment made to petitioner for the
month of August, 2012. In view of judgment of Hon’ble High Court of H.P. Ex.PW2/J petitioner
has been engaged as fresh hand in preference to fresh recruits, as such he is entitled for service
benefits only from the date of re-engagement i.e. 28-7-2012 and consequently in view of illegal
artificial/fictional breaks given, he is entitled to be deemed in continuous service from 28-7-2012
till June, 2016 in terms of reference alongwith consequential benefit of seniority, except back
wages.

27. Now coming to the question of final termination, it is observed that petitioner has
claimed his final termination on 1-4-2016 which as per reference is June, 2016 but respondent has
denied ever terminating the services of petitioner and specifically pleaded that petitioner worked
intermittently on bill basis from April, 2013 till December, 2017. The plea of abandonment, as
earlier observed, has not been proved by the respondent which as per the law is required to be
proved like any other fact as held by Hon’ble High Court ibid. Further, the mandays chart
Ex.RW1/B shows petitioner to have worked on bill basis till December, 2017. Thus, there is no
final termination on 1-4-2016 or June, 2016 per reference and petitioner is deemed to have worked
as daily wager continuously from 28-7-2012 to June, 2016 in terms of reference. Accordingly,
issue No. 1 decided in above terms.

Issue No. 2 :

28. As the fictional breaks given to petitioner from 28-7-2012 till June, 2016 are declared
unjustified and illegal, petitioner is held entitled to consequential benefits of seniority from
28-7-2012, except back wages because petitioner has admittedly obtained wages/payments from
respondent though on bill basis during said period. Issue No. 2 is accordingly decided.

Issue No. 3 :

29. In view of positive findings on issues No. 1 and 2, the claim petition is held
maintainable. Even otherwise, respondent has not proved or established the petition to be not
maintainable. Accordingly, issued No. 3 is answered in negative against the respondent.

Relief :

30. As a sequel to the findings of this Court on the issues above, the claim petition
succeeds in part and is partly allowed. The claim of petitioner with regards final termination of his
services w.e.f. 1-4-2016/June, 2016 is dismissed. However, it is held that artificial/fictional breaks
in service provided to the petitioner by respondent from 28-7-2012 till June, 2016 are unjustified
and illegal. The above period of fictional breaks is to be counted for the purpose of seniority and
continuity in service of petitioner as daily waged worker, except back wages. His seniority shall be
reckoned from the date of his engagement as fresh hand with the respondent on 28-7-2012. The
parties are left to bear their costs. The reference is answered in above terms. A copy of this Award
be sent to the appropriate Government for publication in the official gazette. File after due
completion be consigned to the Record Room.
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Announced in the open Court today this 21st day of January, 2022.

Sd/-

(ARVIND MALHOTRA),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI ARVIND MALHOTRA, PRESIDING JUDGE, LABOUR
COURT-CUM-INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. - 198/2017
Date of Institution 1 14-9-2017
Date of Decision 1 21-1-2022

Shri Hem Raj alias Himtu s/o Shri Madan Lal, r/o Village Saran, P.O. Chowki, Sub Tehsil
Nihri, District Mandi, H.P. . .Petitioner.

Versus

The Divisional Forest Officer, Suket Forest Division, Sunder Nagar, District Mandi, H.P.
. .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Sh. S.K. Arya, Ld. Advocate
For the Respondent : Sh. Anil Sharma, Ld. Dy. D.A.
AWARD

Reference under Section 10(1) of the Industrial Disputes Act, 1947 (hereinafter referred to
as ‘the Act’ for short) to the following effect has been received for adjudication from the
appropriate Government:

“Whether the alleged termination of services of Shri Hem Raj alias Himtu s/o Shri Madan
Lal, r/o Village Saran, P.O. Chowki, Sub Tehsil Nihri, District Mandi, H.P. from time to
time during year, 1996 and finally terminated during June, 2016 by the Divisional Forest
Officer, Suket Forest Division, Sunder Nagar, District Mandi, H.P. without complying with
the provisions of the Industrial Disputes Act, 1947, as alleged by the workman, is legal and
justified? If not, what amount of back wages, past service benefits, seniority, regularization
and compensation the above worker is entitled to from the above employer?”

2. In nutshell, petitioner has averred in the claim petition to have been initially engaged
as daily rated beldar w.e.f. 1-1-1996 with respondent and worked in Forest Range Jai Devi, Forest
Division Sunder Nagar, District Mandi, H.P. He worked continuously w.e.f. 1-1-1996 uptil
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December, 2001 and thereafter his services were orally terminated by respondent without issuing
any notice or retrenchment compensation and inquiry. Against oral termination he raised the
dispute before Labour and Conciliation Officer, Mandi who referred the matter under Section 12(4)
of the Act to the appropriate Government. However, Labour Commissioner refused to make
reference on the ground of delay vide order dated 31-3-2012. Petitioner challenged order dated
31-3-2012 before Hon’ble High Court of H.P. by way of CWP 4294 of 2012 and Hon’ble High
Court vide order dated 13-6-2012 directed the respondents that in case petitioner has actually
worked under the respondent, in case there is work available and respondent requires additional
manpower, petitioner shall be engaged as fresh hand in preference to the fresh recruits. Pursuant to
aforesaid order respondent re-engaged the petitioner w.e.f. 28-7-2012. Petitioner has claimed to
have worked continuously without breaks and completed 240 days in each calendar year uptil
31-3-2016 and thereafter respondent orally and illegally terminated the services of petitioner w.e.f.
1-4-2016 without giving any notice, compensation or inquiry.

3. Petitioner has also pleaded that respondents are giving artificial/fictional breaks
willfully in order to deprive petitioner the status of permanent workman/regularization as per the
policy of State Government. Further, that employer has changed the service condition of petitioner
and is in habit of not issuing muster roll and taking the work on bill basis, which is stated unfair
labour practice. On 31-3-2016 Range Officer, Forest Range Jai Devi asked the petitioner not to
come on duty from that day onwards. Petitioner has claimed the retrenchment bad in law as
provisions of Section 25-F of the Act have not been complied with. He also alleged violation of
Sections 25-B, 25-G, 25-H and 25-T of the Act as also principle of ‘last come first go’. He has
claimed that respondent has illegally terminated the services of petitioner and retained junior
workmen in the service who have been regularized. Juniors are stated to have been allowed to
complete 240 days in each calendar year whereas petitioner has been discriminated. He has also
alleged violation of Articles 14 and 21 of the Constitution and that respondent adopted the policy of
‘hire and fire’ and ‘pick and chose’. Thus, he prayed for re-engagement in service with all
consequential benefits, he be not given fictional breaks and granted seniority w.e.f. 1-1-1996 and
consequential permanent status i.e. regularization as also direction to respondent not to change the
service condition of petitioner.

4. Respondent contested the claim by filing reply raising preliminary submission that no
legal and fundamental right of petitioner has been infringed by the respondent, as such the claim
petition is not maintainable. On merits, it is submitted that petitioner was engaged as daily wage
worker w.e.f. June, 1996 who worked intermittently upto January, 1999 on muster roll basis and
thereafter petitioner left the work at his own sweet will. Petitioner worked intermittently on bill
basis w.e.f. April, 2013 to June, 2018. Petitioner was never terminated and he worked intermittently
and he left the work at his own sweet will. Petitioner never worked for 240 days continuously in a
preceding calendar year. Respondent denied termination of petitioner on 1-4-2016 and claimed that
petitioner left the work in January, 1999 at his own sweet will. Respondent pleaded no change in
service condition of petitioner. Respondent denied that on 31-3-2016 the Range Officer, Forest
Range Jai Devi asked the petitioner not to come on duty. As petitioner never completed 240 days
in any calendar year and did not fulfill condition of continuous service under Section 25-B of the
Act and as such there is no need to serve notice under Section 25-F of the Act. Respondent also
denied violation of Sections 25-G, 25-H of the Act, Articles 14 and 21 of Constitution as well
adopting the policy of ‘hire and fire’ and ‘pick and choose’. Thus, respondent prayed for dismissal
of claim petition.

5. Rejoinder was filed by the petitioner denying contents of the reply of respondent and
reiterating contents of petition.

6. On the pleadings of parties, following issues were framed on 21-8-2019:—
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1. Whether time to time termination of services of the petitioner during the year, 1996
and finally during June, 2016 by the respondent is/was illegal and unjustified, as

alleged? ..OPP.
2. Ifissue No. 1 is proved in affirmative, to what service benefits the petitioner is entitled

to? ..OPP.
3. Whether the claim petition is not maintainable, as alleged? . .OPR.
Relief.

7. Parties to the lis adduced evidence in support of their claims. Petitioner examined PW 1
Shri Surender Kumar who deposed of knowing petitioner and alleged him to be daily wage
employee at Forest Range Jai Devi. He deposed that no termination notice and compensation was
given by forest department and services of petitioner were retrenched wrongly and illegally. In
cross-examination he deposed of working as Peon in Forest Department. Voluntarily stated that
from daily wager he was regularized as Peon. He denied that petitioner was never disengaged from
work by department and he voluntarily left the work.

8. Petitioner Sh. Hem Raj himself appeared as PW2 and deposed his claim through sworn
affidavit Ex.PW2/A, as pleaded in the claim petition. He tendered in evidence copy of bills for
years 2013 to 2016 Ex.PW2/B to Ex.PW2/E, copy of mandays chart/Bill detail Ex.PW2/F, copy of
demand notice Ex.PW2/G, copy of letter from Raman Chand & others Ex.PW2/H, copy of
judgment of Hon’ble High Court dated 13th June, 2012 Ex.PW2/J, copy of letter seeking seniority
list Mark-A, copy of letter Mark-C, copy of Hon’ble High Court judgment dated August 21, 2012
Ex.PW2/K, copy of representation dated 19-6-2014 Mark-B, copy of letter dated 12-9-2012 of
Principal Secretary pertaining to CWP No0.4294/2012 Ex.PW2/L, copy of letter Ex.PW2/M
regarding joining of petitioner, copy of letter dated 15-12-2012 of Divisional Forest Officer
Ex.PW2/N regarding engaging of petitioner as fresh hand in connection with CWP No. 4294/2012,
copy of tentative seniority list of daily labourers of Suket Forest Division as on 31-3-2014
Ex.PW2/0O, reply of Divisional Forest Officer to the demand notice, Ex.PW2/P and copy of letter
No.Fts 15-11/2005 (Audit) Ex.PW2/Q. In cross-examination, he admitted having been employed in
June, 1996. Denied having worked intermittently between June, 1996 to January, 1999. Further
denied never having completed 240 days in a year prior to his demand notice. Denied that between
April, 2013 to June, 2018 he worked on bill basis. He admitted that in year 2017 and 2018 he was
given work by the department but claimed ignorance whether the work in 2017 and 2018 was on
bill basis. He denied that as he was provided work in 2017 and 2018 as such not disengaged in
2016. He admitted that the department even two months earlier had provided him work. He
deposed of having 2-3 bighas land and maintaining seventeen family members by doing agriculture
and working elsewhere.

9.  Per contra, RW1 Shri Subhash Chand Prashar, Divisional Forest Officer, Suket Forest
Division, Sunder Nagar deposed the defence of respondent, through his sworn affidavit Ex.RW1/A.
In cross-examination, he denied that petitioner was engaged as daily wager in January, 1996 and he
worked till December, 2001. He denied that petitioner was removed from service in year 2001. Self
stated petitioner was engaged in June, 1996 and he continued to work on muster roll basis till
January, 1999 as per Ex.PW2/F and thereafter worked on bill basis. He admitted that Hon’ble High
Court vide judgment Ex.PW2/J ordered engaging of petitioner. Self stated subject to conditions
mentioned therein. He admitted petitioner was re-engaged on 28-7-2012. Self stated he was
engaged on bill basis. He denied petitioner having worked more than 240 days in calendar years
from 28-7-2012 to 31-3-2016 and respondent department arbitrarily changed service condition of
petitioner from working on muster rolls to bill basis without authority. He also denied that artificial/
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fictional breaks were given in service to petitioner. He admitted Shri Surinder Kumar s/o
Sh. Bhagmal at serial No. 62 in the seniority list Ex.PW2/O to be engaged in February, 2000. He
claimed ignorance if Surinder Kumar stands regularized.

10. Learned Deputy District Attorney tendered in evidence copy of notification dated
28-4-2009 Ex. RX.

11. Arguments of learned counsel for the petitioner and learned Deputy District Attorney
for the respondent were heard at length and record carefully perused. Learned counsel for petitioner
argued that petitioner has continuously worked from 1-1-1996 till 31-3-2016, therefore, he is
entitled for the benefits of regularization and his time to time termination of services and final
termination w.e.f. 1-4-2016 is illegal. He also submitted that respondent has unilaterally changed
the service condition of petitioner from working on muster roll to bill basis which is illegal without
any notice or permission from the appropriate Government. Therefore, the fictional breaks and final
termination be set aside.

12. On the other hand, learned Dy. District Attorney has submitted that petitioner worked
intermittently on muster rolls from June, 1996 till January, 1999 and thereafter he left work at his
own. He further submitted that petitioner has worked from April, 2013 to June, 2018 on bill basis
as fresh hand in consonance with judgment Ex.PW2/J and thereafter petitioner had not turned up
for work. Therefore, petitioner is not entitled to any of the reliefs claimed and respondent has not
violated any provision of the Act.

13. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : Partly yes
Issue No. 2 . As per discussion
Issue No. 3 : No
Relief : Petition is partly allowed as per operative part of the
Award.
REASONS FOR FINDINGS

Issue No. I :

14. The case of petitioner is that he was engaged as daily rated beldar w.e.f. 1-1-1996 by
respondent and he worked uptil December, 2001 where after his services were orally terminated.
Pursuant to the order of Hon’ble High Court of H.P. in CWP No. 4294 of 2012 he was re-engaged
on 28-7-2012 and worked uptil 31-3-2016 where after respondent orally and illegally terminated
his service on 1-4-2016. Further, his claim is that respondent has willfully given artificial breaks to
deprive him the status of permanent workman/regularization.

15. As against above case respondent has admitted that petitioner was engaged as daily
waged worker w.e.f- June, 1996 and he worked intermittently uptil January, 1999 on muster roll
basis, thereafter he left the work at his own sweet will. Further, petitioner had worked intermittently
on bill basis w.e.f. April, 2013 to June, 2018. It is denied that petitioner was terminated on 1-4-2016
or fictional breaks were given to him.
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16. Mandays chart Ex.PW2/F tendered in evidence by petitioner and not disputed by the
respondent, reveals that petitioner has worked for 19 days in 1996, 18 days in 1997, 75 days in
1998 and 27 days in 1999 on muster rolls where after in 2013, 2014, 2015, 2016, 2017 and 2018
petitioner is shown to have been working on bill basis. It is admitted by respondent that petitioner
was engaged as daily waged worker w.e.f. June, 1996. The mandays chart Ex.PW2/F depicts
petitioner to have been initially engaged on muster rolls. Why he was re-engaged on bill basis and
worked from 2012 to 2018 on bills has not been satisfactorily explained by the respondent.

17. The defence plank of respondent is that petitioner was considered fresh hand pursuant
to Hon’ble High Court judgment Ex.PW2/J and as he worked on bill basis, he cannot be said to be
given fictional breaks. Respondent has claimed in his reply that as per Government Notification
No.15-11/2005 (Audit) petitioner worked intermittently w.e.f. April, 2013 to June, 2018 as per
availability of work and funds and as such there is no change in service condition of the petitioner.
However, this defence plank/plea is erroneous and not sustainable in law. Admittedly, the petitioner
was engaged as daily rated beldar, he worked on muster roll from 1996 till 1999 and thereafter on
bill basis. How his service condition has been changed without issuance of any notice in terms of
Section 9A of the Act, has not been explained. Though, petitioner is claimed by respondent to have
been working on bill basis from April, 2013 to June, 2018 how this change was incorporated in the
service condition. Even considering that he was fresh hand in terms of Hon’ble High Court
judgment Ex.PW2/J certainly there was/is no authorization for change in service condition of
petitioner from working on muster roll to bill basis. Petitioner never consented to work on bill
basis. Petitioner has never submitted any bill to the respondent then how he was paid against bills,
has not been explained by the respondent.

18. Notification No.15-11/2005 (Audit) has been exhibited by petitioner as Ex.PW2/Q but
same only instructs the DDOs working under CFs, DFOs not to issue blank muster roll in future.
Certainly, this notification cannot be taken as a defence to change the service condition of
petitioner from muster roll to bill basis. The notification Ex. RX relied upon by learned Dy. District
Attorney can in no manner authorize engagement of petitioner on bill basis. This notification has
not even been pleaded by respondent in his reply and as such cannot be read in evidence per settled
law that no amount of evidence can be looked in to in absence of its pleading. Even if arguendo it is
considered, it carves out exception that where already continuing daily wagers are involved, who
are working for last many years and cannot be removed, in such cases muster roll may be issued
with the prior approval/authorization of DFO concerned.

19. At this juncture, it is apposite to note observations of Full Bench of Hon’ble Apex
Court in Workmen_of Food Corporation of India vs. Food Corporation of India Ltd. 1985
LawSuit (SC) 71, 1985 AIR (SC) 670 wherein the wages being paid on piece rate by the
Corporation to the employees was held not to affect the employer-employee relationship. Hon’ble
Apex Court further held the implication of Section 9A of the Industrial Disputes Act in following
terms:—

“[19]1t is at this stage necessary to examine the implication of Sec. 9A of the 1.D. Act, 1947.
As hereinbefore pointed out, Sec. 9A makes it obligatory upon an employer who proposes
to effect any change in the conditions of service applicable to any workman in respect of
any matter specified in the Fourth Schedule to give a notice of desired or intended change.
It cannot do so without giving to the workman likely to be affected by the change, a notice
in the prescribed manner of the nature of the change proposed to be effected and within 21
days of giving such notice. There is a proviso to Sec 9A which has no relevance here.
However, incidentally it may be pointed out that if the workmen likely to be affected by the
change are persons to whom the Fundamental and Supplementary Rules, Civil Services
(Classification, Control and Appeal) Rules, Civil Services (Temporary Service) Rules,
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Revised Leave Rules, Civil Service Regulations, Civilians in Defense Services
(Classification, Control and Appeal) Rules or the Indian Railway Establishment Code or
any other rules or regulations that may be notified in this behalf by the appropriate
Government in the Official Gazette, apply no notice of change would be necessary before
effecting a change. No attempt was made on behalf of the respondent-Corporation to urge
that any of the aforementioned rules would govern the conditions of service of the workmen
involved in the dispute. Now after introducing the direct payment system agreed to between
the parties, if the Corporation or the employer wanted to introduce a change in respect of
any of the matters set out in Fourth Schedule, it was obligatory to give a notice of change.
Item | in the Fourth Schedule provides: 'wages, Including the period and mode of payment'.
By canceling the direct payment system and introducing the contractor, both the wages and
the mode of payment are being altered to the disadvantage of the workmen. Therefore,
obviously a notice of change was a must before introducing the change, otherwise it would
be an illegal change. Any such illegal change invites a penalty under Sec. 31(2) of the 1.D.
Act, 1947. Such a change which is punishable as a criminal offence would obviously be an
illegal change. It must be held that without anything more such an illegal change would be
wholly ineffective.

20. Hon’ble Apex Court in Workmen of Food Corporation of India vs. Food Corporation
of India supra has categorically held that if the direct employee is converted into a contract worker
without notice, as contemplated under Section 9A of .D. Act, the same would amount to illegal
change. Section 9A of .D. Act mandates issuance of prior notice if the change alters the conditions
of service.

21. It has been held by the Hon’ble Apex Court in Bhuvnesh Kumar Dwivedi vs.

Hindalco Industries Ltd. 2014 LawSuit (SC) 369, 2014 (11) SCC 85, 2014 AIR (SC) 2258, as
under:—

[23]. Very interestingly, the periods of service extends to close to 6 years save the artificial
breaks made by the respondent with an oblique motive so as to retain the appellant as a
temporary worker and deprive the appellant of his statutory right of permanent worker
status. The aforesaid conduct of the respondent perpetuates ‘unfair labour practice as
defined under Section 2(ra) of the I.D. Act, which is not permissible in view of Sections
25T and 25U of the [.D. Act.

22. It is also important to take note of observations of Hon’ble Apex Court in Secretary,
Haryana State Electricity Board v/s Suresh 1999 LawSuit (SC) 380, 1999 AIR (SC) 1160, to the
following effect:—

i W/ O As a matter of fact law is well settled by this court and we need not dilate
much by reason, therefore to the effect that the law courts exist for the society and in the
event of there being a question posed in the matter of interpretation of a beneficial piece of
legislation, question of interpreting the same with a narrow pedantic approach would not be
justified. On the contrary, the widest possible meaning and amplitude ought to be offered to
the expressions used as otherwise the entire legislation would loose its efficacy and contract
labour would be left on the mercy of the intermediary.

[18] e, The democratic polity ought to survive with full vigour: socialist status
as enshrined in the Constitution ought to be given its full play and it is in this perspective
the question arises-is it permissible in the new millennium to decry the cry of the labour
force desirous of absorption after working for more than 240 days in an establishment and
having their workings supervised and administered by an agency within the meaning
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of Article 12 of the Constitution-the answer cannot possibly be in the affirmative-the law
courts exist for the society and in the event law courts feel the requirement in accordance
with principles of justice, equity and good conscience, the law courts ought rise up to the
occasion to meet and redress the expectation of the people.............ccoviiiiiiiiiiil.

23. The respondent without any agreement with the petitioner to work on bill basis, has
obtained work from him on bill basis for five years. Against which, the petitioner filed
representation dated 19-6-2014 Mark-B to the Secretary Forests, which has not been denied, to
provide appropriate seniority to the petitioner and also for issuance of regular muster roll. However,
respondent did not pay heed to the same and continued to obtain work from petitioner on bill basis.
This is against the spirit of the Act and respondent cannot be permitted to employ petitioner on bill
basis for years together denying him benefits payable to permanent/regular workman. These breaks
in service amount to unfair labour practice under Section 2(ra) specified in Clause 10 of Schedule
Fifth of the Act. Clause 10 of the Schedule Fifth of the Act provides as under:—

“2(10) To employ workmen as “badlis”, casual or temporaries and to continue them as such
for years, with the object to depriving them of the status and privileges of permanent
workmen”.

24. The above unfair labour practice is prohibited by Section 25-T of the Act. Hence,
respondent being the State under Article 12 of Constitution has to behave like a model employer
and cannot indulge in unfair labour practice. The petitioner is a poor person as claimed by him. He
cannot be deprived benevolent provisions of the Act as working on bill basis is nothing but refusal
by the respondent to confer benefits payable to permanent/regular workman. Same also is certainly
giving artificial/fictional breaks. Our Hon’ble High Court in recent judgment Keshav Ram vs. State
of H.P. & Others 2020 LawSuit (HP) 215 has held the following:

“Beli Ram vs. State of H.P. and others decided on 02-06-2009, in which this Court has held
as under:—

“The Court is of the firm opinion that the respondents have given fictional/artificial
breaks willfully to deprive him the status of regularization. The workman belongs to a lower
strata of the society. His rights cannot be permitted to be trampled on the basis of arbitrary
and whimsical action/decision. The workman may be appointed on daily wages, but he has
absolute right to earn his livelihood within the constitutional framework. It will amount to
unfair labour practice, if the respondent-State is permitted to give fictional breaks to the
workman. The Court does not approve this practice. This practice has severe civil and evil
consequences on the workman, who most of the time is at the mercy of the employer. He is
required to complete 240 days in each year to earn him the benefit of regularization. He has
been working continuously and has put in 5 years of service with effect from 1996 to 2000.
In case the breaks are not condoned in the present case it will cause impediment in his way
to seek regularization. The effect of fictional/artificial breaks given to the petitioner in the
year 2001 would be that he would be required to wait for another eight to nine years to
complete 240 days in each year. The services which he has rendered with effect from 1996
to 2000 would become otiose/ nugatory. The action of the respondent-State must be
rationale and must conform to Article 14 and 16 of the Constitution of India. Ours is a
welfare State.

Accordingly, the action of the respondents of giving the fictional breaks to the petitioner in
the year 2001 is declared arbitrary. The breaks given to the petitioner in the months of
January, February, March, April, May and June, 2001 are unreasonable and are accordingly
condoned. It is declared that the petitioner has completed 240 days for all intents and
purpose in the year 2001."
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9. Similarly, in CWP(T) No. 8143 of 2008, titled as Layak Ram vs. State of H.P. &
Others, decided on 15-06-2009, this Court has held as under:—

"It is evident from reply filed by the respondents that the petitioner had completed more
than 240 days each year with effect from 1996 till 2000. The petitioner had completed
219 % days in the year 2001. The plea raised by the respondent-department that the
petitioner might have abandoned his job for few days every month cannot be accepted. The
plea of abandonment is required to be proved like any other fact. A person belonging to
lowest strata of the society cannot afford the luxury to remain absent. It cannot be presumed
that the petitioner could remain absent knowing fully well the consequences. Rather, the
respondents have not permitted him to complete 240 days in the year 2001 by giving him
artificial breaks of few days every month. The petitioner has also given the details of days
he was not permitted to work in the year 2002 as well. There is a pattern as per the rejoinder
filed by the petitioner to the reply of the respondent-department reflecting that the
respondents were bent upon not to permit the petitioner to complete 240 days every year.
The completion of 240 days every twelve calendar months is important for the purpose of
getting benefits under the provisions of Industrial Disputes Act, 1947 as well as to seen
regularization after putting in requisite number of years."

25. It is also apposite to mention that the definition of continuous service in Section 25-B
of the Act clearly specifies that workman shall be said to be in continuous service if he is for that
period, in uninterrupted service, including service which may be interrupted on account of
cessation of work which is not due to any fault on the part of the workman. Petitioner has claimed
to be working throughout and respondent has alleged that he left the work of his own. It is observed
that abandonment has not been proved by respondent. It is also not proved by respondent that
Forest is a seasonal industry. The work is available throughout the year as other daily wage
labourers are proved on record to be working as per seniority list Ex.PW2/O and the petitioner thus
stands discriminated against the other workers in respect of whom seniority list was issued as on
31-3-2014. If there was no work available throughout the year how and why respondent issued
tentative seniority list of daily labourers who are shown to have been engaged on different dates.
Thus, pleas of abandonment, seasonal work and availability of work as well engaging petitioner on
bill basis is camouflage, just to deprive petitioner of regular status of daily wager as well
regularization benefit on completion of 240 days in calendar years and so the intermittent breaks
are held artificial and fictional.

26. Thus, in view of the mandate of aforementioned law laid down by Hon’ble Apex Court
and Hon’ble High Court the artificial breaks given in service during the period of alleged working
on bill basis are held unjustified and illegal, liable to be set aside. RW1 has admitted that petitioner
was re-engaged on 28-7-2012. In view of judgment of Hon’ble High Court of H.P. Ex.PW2/J
petitioner has been engaged as fresh hand in preference to fresh recruits, as such he is entitled for
service benefits only from the date of re-engagement i.e. 28-7-2012 and consequently in view of
illegal artificial/fictional breaks given, he is entitled to be deemed in continuous service from
28-7-2012 till June, 2016 in terms of reference alongwith consequential benefit of seniority, except
back wages.

27. Now coming to the question of final termination, it is observed that petitioner has
claimed his final termination on 1-4-2016 which as per reference is June, 2016 but respondent has
denied ever terminating the services of petitioner and specifically pleaded that petitioner worked
intermittently on bill from April, 2013 till June, 2018. The plea of abandonment, as earlier
observed, has not been proved by the respondent which as per the law is required to be proved like
any other fact as held by Hon’ble High Court ibid. Further, the mandays chart Ex.PW2/F shows
petitioner to have worked on bill basis till June, 2018. Thus, there is no final termination on
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1-4-2016 or June, 2016 per reference and petitioner is deemed to have worked as daily wager
continuously from 28-7-2012 to June, 2016 in terms of reference. Accordingly, Issue No. 1 decided
in above terms.

Issue No. 2 :

28. As the fictional breaks given to petitioner from 28-7-2012 till June, 2016 are declared
unjustified and illegal, petitioner is held entitled to consequential benefits of seniority from
28-7-2012, except back wages because petitioner has admittedly obtained wages/payments from
respondent though on bill basis during said period. Issue No. 2 is accordingly decided.

Issue No. 3:

29. In view of positive findings on issues No.l and 2, the claim petition is held
maintainable. Even otherwise, respondent has not proved or established the petition to be not
maintainable. Accordingly, issued No. 3 is answered in negative against the respondent.

Relief :

30. As a sequel to the findings of this Court on the issues above, the claim petition
succeeds in part and is partly allowed. The claim of petitioner with regards final termination of his
services w.e.f. 1-4-2016/June, 2016 is dismissed. However, it is held that artificial/fictional breaks
in service provided to the petitioner by respondent from 28-7-2012 till June, 2016 are unjustified
and illegal. The above period of fictional breaks is to be counted for the purpose of seniority and
continuity in service of petitioner as daily waged worker, except back wages. His seniority shall be
reckoned from the date of his engagement as fresh hand with the respondent on 28-7-2012. The
parties are left to bear their costs. The reference is answered in above terms. A copy of this Award
be sent to the appropriate Government for publication in the official gazette. File after due
completion be consigned to the Record Room.

Announced in the open Court today this 21st day of January, 2022.
Sd/-
(ARVIND MALHOTRA),
Presiding Judge,

Labour Court-cam-Industrial Tribunal,
Kangra at Dharamshala, H.P.
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[Authoritative English text of this Department Notification No. Rev-D(A)1-3/2021-(BLP) dated
04-05-2022 as required under clause (3) of Article 348 of the Constitution of India].

REVENUE DEPARTMENT
NOTIFICATION
Shimla-2, the 04th May, 2022

No. Rev-D(A) 1-3/2021-(BLP).—WHEREAS, the Governor of Himachal Pradesh is of the
opinion that it is necessary and expedient in the public interest to create a new Sub-Tehsil Harlog in
District Bilaspur, Himachal Pradesh, so as to provide better services to the people of nearby
villages and to avoid any inconvenience being faced by them and to have better administrative
control,

NOW, THEREFORE, in exercise of the powers conferred by section 6 of the Himachal
Pradesh Land Revenue Act, 1954 (Act No. 6 of 1954) and Section 5 of the Registration Act, 1908
(Act No. 16 of 1908), the Governor of Himachal Pradesh is pleased to create a new Sub-Tehsil
Harlog with its headquarter at Harlog under administrative control of Tehsil Ghumarwin in District
Bilaspur, Himachal Pradesh, consisting of 5 Patwar Circles shown in column No.6 below, with
immediate effect:—
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Name of the Head Name of Patwar Name of District Patwar Circle to
Sub-Tehsil ~ Quarter Circles Presently Sub-Division be included in
included in Tehsil new Sub-Tehsil
Ghumarwin

1 2 3 4 5 6

Harlog Harlog Amarpur Ghumarwin Bilaspur Rohin
Bakroa Majhwad
Silh Malyavar
Ghumarwin Talyana
Dabla Hawaan
Kothi
Badi Majhedwa
Seu
Chhat
Karloti
Kuthera
Kasohal
Mehri Kathla

Bhulswaen
Talwara
Rohin
Majhwad
Malyawar
Talyana
Hawan

By order,
ONKAR CHAND SHARMA,
Principal Secretary-cum-FC (Revenue).

LABOUR AND EMPLOYMENT DEPARTMENT
NOTIFICATION
Dated, the 2nd May, 2022

No. Shram (A) 3-8/2021 (Awards) L.C. Shimla.—In exercise of the powers vested under
section 17 (1) of the Industrial Disputes Act,1947, the Governor Himachal Pradesh is pleased to
order the publication of awards of the following cases announced by the Presiding Officer, Labour

Court, Shimla on the website of the Department of Labour & Employment Government of
Himachal Pradesh:—
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SIL. Ref. No. Petitioner Respondent Date of Award/
No Order
1. Ref.165/2020 Sh. Jagir Singh M/s Shivom Cotspin Ltd. | 11-12-2021
By order,

R. D. DHIMAN, IAS
Addl. Chief Secretary (Lab. & Emp.).

BEFORE NATIONAL LOK ADALAT TO BE HELD ON 11-12-2021
11-12-2021.

Present: Shri Nitin Bagga, Advocate fo r petitioner.
Shri Subhash Chauhan, Manager for respondent.

With the little divulgence of Member of National Lok Adalat and with the intervention of
this Court, the matter i.e. reference under section 10 (1) of the Industrial Disputes Act, 1947,
received from the appropriate government vide notification No. 11-2/93 (Lab)
ID/2021/Sirmaur/Jagbir Singh, dated 15th June, 2021, sent by the Labour Commissioner for
adjudication, which was registered before this Court as Reference No. 165 of 2021, stood amicably
resolved between the parties. It has been stated by Shri Subhash Chauhan, Manager of the
respondent company that he has been duly authorized to give evidence or make any statement on
behalf of the respondent management vide Board Resolution passed by the Board Management
dated 28-2-2018. He further stated that the lis/industrial dispute between the workman and the
management stood amicably resolved to which the worker has been paid full and final settlement.
He has placed on record memorandum of settlement duly signed by both the parties as well as the
receipt and full and final settlement Mark PA to Mark PD. Nothing remain survived in the present
dispute as the present dispute stood amicably settled by way of full & final settlement. To this
effect, his statement recorded separately.

Vide separate statement Shri Nitin Bagga, Advocate for the petitioner has stated that the
petitioner has duly authorized him to give any statement on his behalf before this Court. The matter
between the petitioner and the respondent management stood amicably settled by way of
memorandum of settlement as well as full and final settlement receipt, statement of account, placed
on record.

Since, the matter stood amicably settled between the parties by way of memorandum of
statement under section 18 of the Industrial Disputes Act, therefore, nothing survive in the present
reference petition. The reference received from the appropriate government is answered
accordingly. The statements of the parties and memorandum of settlement (Mark PA), receipt
(Mark PB), Full & final settlement receipt (Mark PC) and Statement report (Mark PD)shall form
part and parcel of this award. Let a copy of this award be communicated to the appropriate
government for its publication in the official gazette. File, after competing be consigned to records.

Announced:

11-12-2021.

(VINOD SHARMA) (RAJESH TOMAR)
Member. Chairman,

National Lok Adalat.
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GOVERNOR’S SECRETARIAT HIMACHAL PRADESH
RAJ BHAVAN, SHIMLA

ORDER
Dated, the 6th May, 2022

No. 45-2/85-GS.—In exercise of powers conferred upon me by sub-section (1) of Section
24 of the Himachal Pradesh Universities of Agriculture, Horticulture and Forestry Act, 1986,
I, Rajendra Vishwanath Arlekar, Governor (Chancellor), Dr. Y. S. Parmar, University of
Horticulture & Forestry, Nauni, Solan hereby appoint Dr. Rajeshwar Singh Chandel, Executive
Director, Prakritik Kheti Khushhal Kisan Yojana, Govt. of Himachal Pradesh, Shimla-5 as Vice-
Chancellor, Dr. Y. S. Parmar, UHF, Nauni, Solan for a term of three years with effect from the date
he assumes the charge of the office of Vice-Chancellor in UHF Nauni, Solan. The emoluments and
other conditions of service of the Vice-Chancellor shall be such as prescribed or determined by the
State Government.

By order,
RAJENDRA VISHWANATH ARLEKAR,
Governor (Chancellor),

Dr. Y.S. Parmar, University of
Horticulture & Forestry, Nauni, Solan (H.P.).
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DI G IUAL HATg | Iad AFeT H URTETERToN @7 FRm Y 3ffers 89 & BRI AR H/Y
FREERTeN &7 WE U 7 8 @ BRY WERY aNd F §AT a7 8 U1 8§ B/Y
girardrTor 38 € el 9] 81 gal @ IReg $adld qol A g3 2| aral difdel | |l qa
U 9 IRAN B GAI U IR H JFASAT SIS © | 3T ATy Bl I8 fIear 8 g ©
fh SWRIad UiTareRToN &1 drfiel ATEReT T ¥ 891 |9d 9 2| offdbd g S H Hid' &
e @1 &9 H I@d gY Sad 9l URaenTol Bl §9 $WER gRT U fhar fmar § e
I GHEA B URAT TG ST AT IhIeAad ARG U™ 10—05—2022 Pl UK 11.00 qol BIOR
3T BIBR URAT GHEAT B | IR—BIRRY BT JRA H ThaRWBT BRIATE] A H Tg MDY AT
3ATQeT UTRA &R T S 9 arg aRRg Uell faell o UhR T IR AT TaRTSl WIBR 7 BRI |
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M feATd 31—03—2022 BT TR SRR T HIex IITaid I oI fhar T |

AER | FXARIRT / —
FERIS aHTEd! fadrg siofl,

TNoT, STTT BiTeT, fRAeT Ueer |

g ST WErId qHTEdl fgarg Aof, #eivr, e wivrer, ffare wewr

HepeH] dh¥H aa- BTl 5o 09/ NT /2019 ARRI UM 10—05—2022

S HHET <l YA U M BT ol ol I, Rl JETe Resard, Al JesgEd,

dediel AreH, 7l B9RYR, f3araeT ucer aoiRar Siel ddbol e i |
ERIE|

1. Afg=_x RiE I < I, 2. 89 IS JF 8 W, 3. 3 AR A e g, 4. U™

AR A 81, 5. M T Y3 8T, 6. Aag <dl Gl Mg, 7. a1 <dl g 9y I, 9
IRIT HETd WeTal, Aol RERard], IU—dgdial divT, [T wirsT (;owo) | BRCIRCIUEE

fawa —f2odo¥o T IMfAFRM, 1954 B SR GRT 123 & IF<Id Y WdT 0 51, @I
F0 258, WX BT 04, YheT ATGIGl 00—09—61 ©dc0, dATRIT HET Werdi, Ao RIgRdaraT,
Iu—e¥ital AT, f7err diwer (fBodo) & 9 v gq urei=r—u |

ST BHAT <Al Y3 Y M BT Ul of il M, AR Held qReedrd, Aol IodSEd,
Tedld AR, e AR, f3aree ueer gaRar Siffrd ddbol dreNl 9 §9 Sf&leld ¥ @l
0 51 &1 TET YA THAUH R SRR B T & | TH URardiToT o 02, 06, 07 Pl AR
T A G dHI T 8 U7 8 € iR T &) itk & Sifre #1 s9@T HE udr At & | wifiar
HINTA o $APT Al AT U 8 IR (U JAHAAT SIS 2 | 3 TS BT I8 fIward &1
gHT & & SWiad gfrardiol @l arfid [aemRer a¥e | BFT 99d | 8| dfee g o #
A’ & G & &4 | @d gd Saa 941 UaareiTol &1 39 33d8R g1 Jod fdHar Siar 8
6 I Sad gopedr 1 URAT TG AT AT qhleaia dRG U=l 10—05—2022 BT UTA: 11.00 o
BIFOR 3TETSId BIR URAT JHEAT BN | IR—BIORI P YA H YRl HIIAE! 3T H AT SR
JARTHI JATQeT UIRT R e Seem g g1q aRig Uil {1 YR &1 IoR AT YaRTSl WIDR 4
BT |

3T fedid 31—03—2022 BT TN BEER T HIBY 3STad I N fhar T |

AR | FXATEIRT / —
TErIS aHedl fadra sioft,
7307, 7T BT, e uew |

9 I[ETad AEd gHEdr fgarg #oft, wehor, e sivTer, fRamd yewr
HheAT qhdH gaa- fadel 50 10 /NT /2019 TR Ueft 10—05—2022



822 ST, feATeeT U<el, 07 Hs 2022 /17 U9IRY, 1944

ST el <dl YA U R BT Ui oidl R, ARl 7eTd qResard, HiSll e,
Tedle AR, f57er SRy, f2arae uasr goiiRar HiRkTe ol den il |

ERIE

1. gel BAR Y3 fbIM ¥, 2. 89 M9 IF 89 M, 3. A} g g3 <91 W09, 4. *fQ
AR Y < (G, 5. HIAAT <dl Uil W0 30 QI M9, 6. YT AR YA 81, 7. 9 R A
feTg, 8. Wag <dl YT M8Tq, 9. XA+ <l AT WY ¥, FHK ardl HeTel verdl, Aol RygRardT,
Iu—dgsra #ehvr, e wivrer (o) | BINCICRNE

fawg—fBouo¥o <ToRa e, 1954 @I SR &RT 123 & A=<HId YA Wae o 52, Wl
50 259 T 262, WART <l 29, YebaT TATGTEl 00—28—86 BdC, ATHT HETd Weldl, Ao RIgRaTeT,

Iu—aediied 7eivl, RSTear Sirer (fRovo) & A fawree g urei_r—us |

ST BHAT <Al Y3 Y M Bl Uil ol XM, AR Held qResdTd, Aol JodSEd,
Tl e, e AR, f2arae e gaiRar iRrel Udbol desl 9 §9 Sf&leld @l
0 52 @I a1 YA THAM AT IR PR WM © | [ UfaardiTor o 02, 04, 08, 09 I
AERYT RIS A 9T dHe 7 81 O I8 € &R T & wifdfar & BiRTer 1 37T FE udr Aved
2| urfelar SRt ¥ s9T I8! Udl U B9 IR 31U raHefar Sidis g | ofd: <IiTed bl I8
faear & gar 2 5 SWiad IfardiToil @ arfid AR @€ | B 9 T 2 | dAfed g
ST Al & RIgTT &1 & H I gU S9d {41 UIaIaiTol &l 39 33A8R §RT gred ol
ST 2 fF 9 gaeAr @ IR TG T AT GhTAa dRIE U 10-05-2022 PI UTd: 11.00 I
IR 3TQTeld Bl URAT HHEAT B | IR—BIORI Bl IR H THaRBT HRIATE] A H 5 SIThR
IR MM UTRA R f3JT ST 7 916 aRRg U9 fhell fl YR &7 SR AT TR WIhR F
BT |

IS faATd 31—03—2022 BT TR RN T HIgx I1gTold o oI fhar T |

AER | FARIRT / —
eI AR fgda ool

wior, 1T wiTeT, fRarae ueer|

9 I[QTAd WS qATEal fagara Siof, srerftar, e sirst (o wo)

g0 0 : 19 /2020 / UH0EI0 TRIG &RIRT 03—02—2020 TR Uelt 11—05—2022

1. #7 SellU =% UF 919, ardl #8Tel qRAare, dedia srerdier, RSt srrer (f2o vo)
et |

ERIR

1. BIA <9 G TEET M, 2. A0 FAR, 3. b BAR, 4. AT HAR A JAY d8
5. 3cAdT YA, 6. AINBT gERIT @ 7. MR qd1 Uil %o S gy g, 8. faue HAR F SR
RM, 9. XM UHTE, 10. A FAR YAF d= T, 11. Gl 0 T W0 31 ™ UPIeT, 12,
3P FAR, 13. Foid FAR A &%, 14. AT <Al TNl BRI dg 15, 9o & Y3 41,
16. Wéﬂ’rqc—vﬁwo%ﬁm 17. BA1 <4 Y31 a9 @e, 18. Az 48, 19. WA HAR, 20.
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Sl XM, 21, GRA RAE g Ged! M, 220 AT HARI TSN SellU Te, AW IR HETd
RAATS, dEdle e, e wiTsT (fRo Wo)  gmIRToT |

IAT HHEAL——UTIAT—UF T A Wae 70 78, WMl 70 105, WA BT 01, IPHAT ATGTR]
0—19—47 B0 IR AT SrSNEl, dedild SreNid, [ar swirer (o o) |
AR SHE=T I 2014—15.

SRIFT JATdRTor 50 1 A1 7, 9 T 22 &7 AT ARIRYT ¥ & 9 8T UT X&! © | Aoy
3&TeTd Bl I g8 Yol favard 81 gl & b SuRIad Jearediivoll &l qrHilel AEReT e § 78l
ERSEIN

31 39 HYAT HAGI / 3YABR o104 §RT SWRIGd YArRIo &l Jfaa fdhar orar & 6 9
IHT HHEAT THUH I IRl ) A6 11—05—2022 BT UTd: 10.00 Foi AQTAd 8ol H FfdTd
wU 9 3fEr Bl Afdpa gole @& Aegd ¥ A7 [ Siftaadt @ AeE W g9 [IRed A
IURT 34 | IREMONT & A H TYHaRWI HrIdTel 3Fd H s Qi | 916 aRig U=l ®Is
IO / TARTST bIfdet MR 7 81T |

M1 fedih 11—04—2022 DT BN BN T AN AT gRT SN fhar 37 |

AER | FARIRT / —
TG AR fgaa o,

SreriET, et wireT (fRo o) |

9 I[ETAd WS HATEdl fgdra Siof, SrerdtEn, e sirsT (fRo Wo)

g0 o : 18 /2020 / UH0EI0 TRIG &TRIRT 03—02—2020 TR Uelr 11—05—2022

1. # SCllU = YF 91, ardl #8Tel Rars, dedie srerdier, 51 srrer (f2o vo)
et |

ERIk

1, e g3 PR Rg, 2. 9R SHMEEA Y3, 3. 3/d A geuid BER, 4. B <d
3 A IM 5. I RiE 9F qellY, 6. g, 7. A gAM SRR [{¥8, 8. TN <4 Il %0
%ﬁéﬁﬁr&ﬁ%‘s',g.ﬁﬁEquHNgaa\ﬂw%‘s’ 10. HH FARN Tl wW@o =N IR R,
93 3= Rig, 12. T9 Ui g3 quik 95, 13. fA99 @AR, 14, Golld HAR G
g@é—q 15. IHAT AT gl GRota g, 16, Sl R, 17. '\fa'cfr\!ﬁrs’ 18. ﬁﬁ"ﬂwgﬁm
PIHT M, 19. SR g Y3 A9 @<, 20. 89 o< YA Al M, 21. TR FAR GF 8 I,
22. }fd7s {AR YF YA &N, 23. 09 AR, 24. GG HAR YA SHIQIST R, 25, 3Gl
AR TF o1 e, 26. AMdb HAR, 27. Foid FAR A &5, 28. Silad HAR G ST TH,
29. YOTSiId g g5 9rq ¥, 30. NIN1 BAR, 31. adR g, 32. YISl BAR, 33. Ghol HAR YA
AT <M, 34. STa<d 68 YF Y=, 35. MMM <dl Uil Srdd=l R¥8, 36. 9ol a9 Y3 drq,
37. T <4 Uil W0 #1 4R, 38. F™T <dl Uil UbIeT s, 39. Woid i Yd 9R[, 40. Il
<q1 U W0 s AN 41, Ales 68 YT T 42, WY FAR, 43. O WM, 44. GRA A8 gIM
el 45. <dl ol g Rrg, W ariNTo #glel IRAArS, dediiel SrerdEn, e St
(fRo wo) i |
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ITAN JHEAL——TRIT—U3 ThdAM g Wae 5[0 177, WA F0 256, WA BT 01, IbaT
TS 0—-38—06 B0 dTRIT Held SISRiEl, dgdle SreriEl, e wivrsT
(f20 90) STFAR ST ay 2014—15.

SR grfiTor o 1, 4, 6, AT 15, 18 T 22, 24 oT 28 9 33 T 45 oI 13 &I ™A
AR e § T8l 8 U7 B & | $HfelY 3feTerd gofl bl I8 qof favard &1 gar ® f& SwRiaq
TITIITON Y Aol FTEIRY a8l & A8l 81 ddhdil.

31 39 9T HAQI / 3¥ABR IS0 §RT SWRIGd YArRINol &l Gfad fdbar e & & 9
IFT JheA! THAM DI URdAT IR QAP 11—05—2022 BT U 10.00 qof IJGTeAd Boll ¥ AT
U W AAAT fHAT A¥Rd Yol & ArFH ¥ A7 (B ¥t & ArgH 9 39 g H
IURT M4 | IREONT & A H YHaRWI HrIdTel 3Fd H s Qi | 976 aRg U=l &I
IO / TARTS BIfdel TR T B8R |

Mo fedid 11—04—2022 DT BN BN T AN <RI gRT SN fhar 37 |

AER | FRIRT / —
TG AR fgaa ol

STSIET, [STetm wiRTsT (20 o) |

9 QT AEgd qATEdl fgdarg Sof, Sai, fStem siTen (fRovo)

gebeAT 0 : 05,/ T/C/2022 ARG TRIRT : 06—04—2022 aRrg el : 12—05—2022

JRoiga Rig g3 e Rz, ardl #grat geTalt, dJeiia oradi, 57 sirsT (Bowo)  ~ wmedl |

JATH ST d I |

v ——urelT—u= ISR AfieRg #ETel geTal § AF oWl a |

Ww&ﬁﬁa@m&ﬂ?mﬁuﬁmﬁ—wwm%mﬁwmﬁm%
5 Sa®T M oA W AgTe ETell # wReiad Rig g3 g Rig g3 vgAm <1 ® wefe
el YA, aﬂwaﬂéaﬁ?mlsﬁgﬂ\mqﬂﬁ?ﬁﬁfﬁﬁ%?ﬁ%lﬁﬁ%ﬁﬂﬁﬁﬂ%l
sl Yo aifeRg et geTell H Axsiad g SUA™ gReilaq (g g3 g Rig 43 g &
M B GO HRATT AT & |

3d: 39 TIAER/AINCH & #Aegd W AW Siar do gwyd Redari & gfua b
Srar & T afe ol aafdd &1 Sad A @) SERN IR TR &1 df 98 f3Hid 12—05—2022 &
A & PRI H IR SMMHR 37T ok / YAl U B Ahd & Qo / TaRTol TR A
B DI G H SWIGT AF GO B D 3N UIRT B & S |
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31ST f&Ih 06—04—2022 DI TAR EXIER T HIBX AcTerd I SINT g3l |

AER | SATEIRT / —
ErId aHTed! fadra sroft,

h [N b o
SIAT, ToTell hITs], TedTdel Ul |

g ITQTAd HeId Tl fgdi Siof, deiia gftsdi, fSam wiTer (fRo o)
P 0 : 10 /NT /2022 TRIG U 13—05—2022

1 IfG el g 5 ged, ARl qe8Tel ol , S0 R, AT TEars, qedid gioedT,
e wiTeT (20 Wo) |

STH 7T

I JHeAT— A9 GO |

urefl ot T W gF s gEed, Farl d981d o, S0 GRIEl, HISll TEdrs, dedid
gfvsal, fSrar siret (Bo o) 7 W SURYd BIbr UIiFi—ud A/ ol Wd fhar & &
AP H UCIR g AT & oG HETe oAb & AWeRkd H Tl I AT FAR I JEd
Tol & 9P IRIR IRRER, MR Bre, U7 Bre, SIS E9d I 3 BRIl § SHBT A
Rfa 2l g3 g@ad &9 ©, i SHBT FE A4 & | & I —3ATT 9 B S & BR Ui Bl

[ BT WA FRAT TS el 2| o ureff @1 omuE € P SwWia aftia #etd & Ioid
e # @1 M T HAR UM AT T g3 gEed <ot fear S |

31 FAAIRY Bl GAdls B IR $eAB8R G F&II GG g1 Jfad fHar omar & o
39 AW ORI & Y H Bl UPR & SoR/UAR 8 d a8 fiAid 13—05-2022 B
INATATT I Thloldd U BIBY JOAT TARIST ool HRA] Fhdl ©| SHd SR dls 9T
IR/ YaRTSl SR AR T BT an wrefi s jfd wwi go s gaqa, Hardl 981dl oerd, o
R, IS TS, dedid givsdl, RTer dRrer (2o W0) &1 AW RIoRE Held Aeld &
AT H R FAR UM MG 24 G FE@ed T6 DR D MM IR dx Q. S |

3ITST fa&=Th 13—04—2022 P A BXIER d HIER faTeld A STRI 83T |

AER | AR / —
WERIS aHTEd! fadrg siofl,
dedle givsal, Rt swireT (fRo Uo) |

9 IgTod AEd gaEdt fgag vl Ud dRIeRN qUSIUaR, Tedld SR,
St wireT (fRowo)

HpeHT F0 : /NT /22

Sh. Sushant Karki s/o Sh. Suresh Karli, /o V.P.O. Dari, Tehsil Dharamshala, District
Kangra (H.P.).
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ERIGI

JATH SI-d

v ——uref—u5 O gRT 13(3) feArae waer ushiawor srfaif e, 1969.

AfCH T 3H ST |

Sh. Sushant Karki s/o Sh. Suresh Karli, /o V.P.O. Dari, Tehsil Dharamshala, District
Kangra (H.P.) 7 $9 QTeld H ¥UY—UF AT JHeA SRR BT & 6 W I &1 o &A1D
14—01—2019 T a1 B UR=g THO ¥HI0 &Rl /UM UaRIa § S0 Uoiigd 9 & | 37 S usiiga
P S & o7ee Y O | 39 AICH & §RT 99 SIal dl OT Ara TRl & e
o I 2 & af fBf & SWRIad Shivang Karki s/o Sh. Sushant Karki & ST Usiid
S 9 BIS aRTSl 8 AT g8 371 TaRTol BARI STaTerd ¥ fadie 15—05—2022 I AT AT
BT IR JATHY MUAT TaRISl UL HR AHA] © SFUAT dlldd UI—u5 o= fafer
14—01—2019 BT USiIapd [ S dIR 3 UTRT HR o SR |

M1 fedih 06—04—2022 BT BN BEER T HIBY IS gRT STNI o r3am |

AER | geIRd / —
WERIS AHTEd! fadra siofl,

Td BRIBRI TUSTOBRI,

gHemTe, e s (fRovo) |

Office of the Sub-Divisional Magistrate, Arki, District Solan (H. P.)

Case No. Date of Institution Date of Decision
06/2022 07-04-2022 Fixed for hearing on 10-05-2022

Smt. Shakuntla w/o Shri Dharampal, r/o Village Kandryali, P.O. Bhararighat, Tehsil Arki,
District Solan, Himachal Pradesh

Versus

General Public

Regarding delayed registration of Birth event under section 13(3) of the Birth and Death
Registration Act, 1969 and section 9(3) of H.P. Birth & Death Registration Rule, 2003.

Proclamation

Smt. Shakuntla w/o Shri Dharampal, /o Village Kandryali P.O. Bhararighat, Tehsil Arki,
District Solan, Himachal Pradesh has filed a case under section 13(3) of the Birth & Death
Registration Act, 1969 and section 9(3) of H.P. Birth & Death Registration Rule, 2003 alongwith
affidavits and other documents stating therein that her daughter namely KAJAL was born on
27-04-2010 at Village Kandryali, P.O. Bhararighat, Tehsil Arki, but his birth has not been entered
in the records of Gram Panchayat Daseran, Tehsil Arki, District Solan (H.P.) as per certificate No.
10 issued by the Registrar, Birth and Death Registration, G.P. Daseran, Tehsil Arki.
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Therefore, by this proclamation, the general public is hereby informed that if any person
having objection for registration of delayed birth event of KAJAL d/o Sh. Dharampal &
Smt. Shakuntla, may submit their objections in writing in this office on or before 10-05-2022 at
10.00 A.Mm. failing which no objection will be entertained after date of hearing.

Given under my hand and seal of this office on this 07th day of April, 2022.

Seal. Sd/-
Sub-Divisional Magistrate,
Arki, District Solan (H. P.).

Office of the Sub-Divisional Magistrate, Arki, District Solan (H. P.)

Case No. Date of Institution Date of Decision
07/2022 07-04-2022 Fixed for hearing on 10-05-2022

Smt. Shakuntla w/o Shri Dharampal, r/o Village Kandryali, P.O. Bhararighat, Tehsil Arki,
District Solan, Himachal Pradesh

Versus

General Public

Regarding delayed registration of Birth event under section 13(3) of the Birth and Death
Registration Act, 1969 and section 9(3) of H.P. Birth & Death Registration Rule, 2003.

Proclamation

Smt. Shakuntla w/o Shri Dharampal, r/o Village Kandryali, P.O. Bhararighat, Tehsil Arki,
District Solan, Himachal Pradesh has filed a case under section 13(3) of the Birth & Death
Registration Act, 1969 and section 9(3) of H.P. Birth & Death Registration Rule, 2003 alongwith
affidavits and other documents stating therein that her daughter namely ANJALI was born on
06-03-2012 at Village Kandryali, P.O. Bhararighat, Tehsil Arki, but his birth has not been entered
in the records of Gram Panchayat Daseran, Tehsil Arki, District Solan (H.P.) as per certificate No.
10 issued by the Registrar, Birth and Death Registration, G.P. Daseran, Tehsil Arki.

Therefore, by this proclamation, the general public is hereby informed that if any person
having objection for registration of delayed birth event of ANJALI d/o Sh. Dharampal &
Smt. Shakuntla, may submit their objections in writing in this office on or before 10-05-2022 at
10.00 A.Mm. failing which no objection will be entertained after date of hearing.

Given under my hand and seal of this office on this 07th day of April, 2022.

Seal. Sd/-
Sub-Divisional Magistrate,
Arki, District Solan (H. P.).
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Office of the Sub-Divisional Magistrate, Arki, District Solan (H. P.)

Case No. Date of Institution Date of Decision
05/2022 07-04-2022 Fixed for hearing on 10-05-2022

Smt. Shakuntla w/o Shri Dharampal, r/o Village Kandryali, P.O. Bhararighat, Tehsil Arki,
District Solan, Himachal Pradesh

Versus

General Public

Regarding delayed registration of Birth event under section 13(3) of the Birth and Death
Registration Act, 1969 and section 9(3) of H.P. Birth & Death Registration Rule, 2003.

Proclamation

Smt. Shakuntla w/o Shri Dharampal, r/o Village Kandryali, P.O. Bhararighat, Tehsil Arki,
District Solan, Himachal Pradesh has filed a case under section 13(3) of the Birth & Death
Registration Act, 1969 and section 9(3) of H.P. Birth & Death Registration Rule, 2003 alongwith
affidavits and other documents stating therein that her son namely AKSHAY KUMAR was born on
17-09-2008 at Village Kandryali, P.O. Bhararighat, Tehsil Arki, but his birth has not been entered
in the records of Gram Panchayat Daseran, Tehsil Arki, District Solan (H.P.) as per certificate No.
10 issued by the Registrar, Birth and Death Registration, G.P. Daseran, Tehsil Arki.

Therefore, by this proclamation, the general public is hereby informed that if any person
having objection for registration of delayed birth event of AKSHAY KUMAR s/o Sh. Dharampal
& Smt. Shakuntla, may submit their objections in writing in this office on or before 10-05-2022 at
10.00 Aa.M. failing which no objection will be entertained after date of hearing.

Given under my hand and seal of this office on this 07th day of April, 2022.

Seal. Sd/-
Sub-Divisional Magistrate,
Arki, District Solan ( H. P.).

Office of the Sub-Divisional Magistrate, Arki, District Solan (H. P.)

Case No. Date of Institution Date of Decision
08/2022 07-04-2022 Fixed for hearing on 10-05-2022

Sh. Jagdish Chand s/o Late Sh. Nazru, r/o Village Turu, P.O. Dhundan, Tehsil Arki, District
Solan, Himachal Pradesh

Versus

General Public
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Regarding delayed registration of Birth event under section 13(3) of the Birth and Death
Registration Act, 1969 and section 9(3) of H.P. Birth & Death Registration Rule, 2003.

Proclamation

Sh. Jagdish Chand s/o Late Sh. Nazru, r/o Village Turu, P.O. Dhundan, Tehsil Arki, District
Solan, Himachal Pradesh has filed a case under section 13(3) of the Birth & Death Registration
Act, 1969 and section 9(3) of H.P. Birth & Death Registration Rule, 2003 alongwith affidavits and
other documents stating therein that his brother namely Late Sh. Chet Ram has expired on
15-10-1975 at Village Turu, P.O. Dhundan, Tehsil Arki, but his death has not been entered in the
records of Gram Panchayat Dhundan, Tehsil Arki, District Solan (H.P.) as per certificate No. 10
issued by the Registrar, Birth and Death Registration, G.P. Dhundan, Tehsil Arki.

Therefore, by this proclamation, the general public is hereby informed that if any person
having objection for registration of delayed death event of Late Sh. Chet Ram s/o Sh. Late
Sh. Nazru, may submit their objections in writing in this office on or before 10-05-2022 at
10.00 A.Mm. failing which no objection will be entertained after date of hearing.

Given under my hand and seal of this office on this 07th day of April, 2022.

Seal. Sd/-
Sub-Divisional Magistrate,
Arki, District Solan ( H. P.).

In the Court of Executive Magistrate (Tehsildar) Baddi, District Solan (H.P.)
Case No. : 07 /2022 Date of Institution : 16-04-2022 Date of Decision : ...................

Sh. Sukhvasi s/o Shri Bhagirath, r/o Vill. P.O. Bahrojpur, Tehsil Patiyali, District Kasganj,
Uttar Pradesh.

Versus
General Public through : M.C. Baddi, Tehsil Baddi, District Solan (H.P.).

Application under section 13(3) of H.P. Birth and Death Registration Act, 1969.

Sh. Sukhvasi s/o Shri Bhagirath, /o Vill. P.O. Bahrojpur, Tehsil Patiyali, District Kasganj,
Uttar Pradesh has filed an application under section 13(3) of the Birth & Death Registration Act,
1969 stating therein that his son Surya Pratap Singh was born on dated 05-11-2020 at Billanwali
Labana, Tehsil Baddi, District Solan, Himachal Pradesh but after his birth could not be registered in
the M.C. Baddi, Tehsil Baddi, District Solan (H.P.) within stipulated period. He prayed for passing
necessary orders to the Registrar , Birth & Death M.C. Baddi, Tehsil Baddi, District Solan for
entering the same.

Therefore, by this proclamation, the general public is hereby informed that any person
having objection regarding registering sthe birth of Surya Pratap Singh s/o Sh. Sukhvasi and Smt.
Reenu may file his objection in this court on or before 17-05-2022, failing which no objection shall
be entertained.
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Given under my hand and seal on this 16th April, 2022

Seal. Sd/-,
Executive Magistrate (Tehsildar),
Baddi, District Solan (H P.).

In the Court of Marriage Officer-cum-Sub-Divisional Magistrate, Kasauli,
District Solan (H.P.)

1.  Sh. Munish Dev Katoch s/o Sh. Kamal Dev Katoch, aged 37 years, D.O.B.
27-03-1983, r/o Village Nalwa, P.O. & Tehsil Kasauli, District Solan (H.P.).

2. Malvika d/o Sh. Gopi Ram, aged 32 years D.O.B. 26-03-1989, r/o MES Colony
Kumarhatti, Tehsil & District Solan (H.P.).

Versus
General Public

An application under section 15 of the Special Marriage Act, 1954 has been received in this
court from Sh. Munish Dev Katoch s/o Sh. Kamal Dev Katoch, aged 37 years, D.O.B.
27-03-1983, r/o Village Nalwa, P.O. & Tehsil Kasauli, District Solan (H.P.) and Malvika d/o
Sh. Gopi Ram, aged 32 years D.O.B. 26-03-1989, r/o MES Colony Kumarhatti, Tehsil & District
Solan (H.P.) to get their marriage u/s 15 of the Special Marriage Act, 1954. Before taking further
action in the said application, objections from the general public are invited for the registration of
this marriage, objections in this regard should reach to this court on or before 20-05-2022 failing
which the marriage shall be got registered as per the provisions of the law.

Issued on 16-04-2022 my hand and seal of the court.

Seal. Dr. SANJEEV DHIMAN (HAS),
Marriage Officer-cum-Sub-Divisional Magistrate,
Kasauli, District Solan (H.P.).

CHANGE OF NAME

I, Mahinder Kumar, r/o Village Bawra, P.O. Shamti, Tehsil & District Solan declares that
in my son Abhay Thakur's school record my and my wife name was wrongly entered as Mohinder
& Malika our actual name is Mahinder Kumar & Malika Devi. Please note.

MAHINDER KUMAR,
r/o Village Bawra, P.O. Shamti,
Tehsil & District Solan, Himachal Pradesh.
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