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HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION

Dated, the 10th June, 2022

No. HHC/Estt.3(567)/2005.—04 days commuted leave w.e.f. 18-05-2022 to 21-05-2022
with permission to suffix Sunday on 22-05-2022 is hereby sanctioned, ex-post-facto, in favour of
Smt. Urmila, Court Master of this Registry.
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Certified that Smt. Urmila has joined the same post and at the same station from where she
had proceeded on leave after the expiry of the above leave period.

Certified that Smt. Urmila would have continued to officiate the same post of Court Master
but for her proceeding on leave.

By order,

Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION
Dated, the 10th June, 2022
No.HHC/Estt.3(515)/2001.—08 days earned leave w.e.f. 28-05-2022 to 04-06-2022 with
permission to suffix Sunday on 05-06-2022 is hereby sanctioned, ex-post-facto, in favour of Shri

C.M.Thakur, Secretary of this Registry.

Certified that Shri C.M.Thakur has joined the same post and at the same station from where
he had proceeded on leave after the expiry of the above leave period.

Certified that Shri C.M.Thakur would have continued to officiate the same post of Secretary
but for his proceeding on leave.

By order,

Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION
Dated, the 25th June, 2022
No.HHC/Estt.3(410)/95-1.—05 days earned leave on and with effect from 28-06-2022 to
02-07-2022, with permission to suffix Sunday falling on 03-07-2022, is hereby sanctioned, in
favour of Shri Subhash Dhiman, Secretary of this Registry.

Certified that Shri Subhash Dhiman is likely to join the same post and at the same station
from where he proceeds on leave after the expiry of the above leave period.

Certified that Shri Subhash Dhiman would have continued to officiate the same post of
Secretary but for his proceeding on leave.

By order,
Sd/-

Registrar General.



O3, 3T Uas, 05 S[ells 2022 /14 3ATNTG, 1944 2473
HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001

NOTIFICATION
Dated, the 25th June, 2022
No.HHC/Admn.3(344)/92-1.—12 days earned leave on and with effect from 04-07-2022 to
15-07-2022, with permission to prefix Sunday falling on 03-07-2022, is hereby sanctioned, in
favour of Shri Vishal Shabi, Court Master of this Registry.

Certified that Shri Vishal Shabi is likely to join the same post and at the same station from
where he proceeds on leave after the expiry of the above leave period.

Certified that Shri Vishal Shabi would have continued to officiate the same post of Court
Master but for his proceeding on leave.

By order,
Sd/-

Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION
Dated, the 9th June, 2022
No.HHC/Estt.3(408)/95-1.—13 days earned leave on and with effect from 13-06-2022 to
25-06-2022 with permission to prefix second Saturday and Sunday falling on 11" & 12™ June, 2022
and suffix Sunday falling on 26-06-2022 is hereby sanctioned in favour of Shri Sanjeev Layal,
Secretary of this Registry.

Certified that Shri Sanjeev Layal is likely to join the same post and at the same station from
where he proceeds on leave after the expiry of the above leave period.

Certified that Shri Sanjeev Layal would have continued to officiate the same post of
Secretary but for his proceeding on leave.

By order,

Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION

Dated, the 9th June, 2022

No. HHC/Admn.3(338)/92-1.—20 days earned leave on and with effect from 13-06-2022
to 2-07-2022 with permission to prefix second Saturday and Sunday falling on 11"& 12" June,
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2022 and suffix Sunday falling on 3-7-2022 is hereby sanctioned in favour of Shri B.L. Soni,
Additional Registrar of this Registry.

Certified that Shri B.L. Soni is likely to join the same post and at the same station from
where he proceeds on leave after the expiry of the above leave period.

Certified that Shri B.L. Soni would have continued to officiate the same post of Additional
Registrar but for his proceeding on leave.

By order,
Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION
Dated, the 14th June, 2022
No.HHC/Admn.3(340)/92-1.—03 days commuted leave w.e.f. 26-05-2022 to 28-05-2022
with permission to suffix Sunday on 29-05-2022 is hereby sanctioned, ex-post-facto, in favour of

Shri Ram Lok Sharma, Court Master of this Registry.

Certified that Shri Ram Lok Sharma has joined the same post and at the same station from
where he had proceeded on leave after the expiry of the above leave period.

Certified that Shri Ram Lok Sharma would have continued to officiate the same post of
Court Master but for his proceeding on leave.

By order,
Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION
Dated, the 16th June, 2022
No.HHC/Estt.3(628)/2009.—10 days commuted leave on and with effect from 1-06-2022
to 10-06-2022 with permission to suffix second Saturday and Sunday fell on 11-06-2022 & 12-06-
2022 is hereby sanctioned, ex-post-facto, in favour of Smt. Rita Thakur, Deputy Registrar of this
Registry.

Certified that Smt. Rita Thakur has joined the same post and at the same station from where
she had proceeded on leave after the expiry of the above leave period.
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Certified that Smt. Rita Thakur would have continued to officiate the same post of Deputy
Registrar but for her proceeding on leave.

By order,
Sd/-

Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION
Dated, the 16th June, 2022

No.HHC/Estt.3(678)/2009.—05 days commuted leave on and with effect from 06-06-2022
to 10-06-2022 with permission to prefix Sunday fell on 5-06-2022 and suffix second Saturday &
Sunday fell on 11-06-2022 & 12-06-2022, is hereby sanctioned, ex-post-facto, in favour of Shri
Laxman Sharma, Court Secretary of this Registry.

Certified that Shri Laxman Sharma has joined the same post and at the same station from
where he had proceeded on leave after the expiry of the above leave period.

Certified that Shri Laxman Sharma would have continued to officiate the same post of
Court Secretary but for his proceeding on leave.

By order,
Sd/-

Registrar General.

LABOUR AND EMPLOYMENT DEPARTMENT

NOTIFICATION
Dated, the 21st May, 2022

No. Shram (A) 6-2/2020 (Awards) Dharamshala.—In exercise of the powers vested
under Section 17 (1) of the Industrial Disputes Act,1947, the Governor Himachal Pradesh is
pleased to order the publication of awards of the following cases announced by the Presiding
Officer, Labour Court, Dharamshala on the website of the Department of Labour & Employment
Government of Himachal Pradesh:—

SI. Ref. No. Petitioner Respondent Date of Award/
No. Order
1. 195/16 Balbir Singh S.E.E. HPSEBL, Joginder Nagar 02-04-2022
2. 552/15 Sanjay Kumar S.E.E. HPSEBL, Joginder Nagar 02-04-2022
3. 108/18 Hari Singh D.F.O. Nachan 04-04-2022
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4, 83/17 Suresh Kumar E.E. HPSEBL, Jia 05-04-2022
5. 906/16 Balbir Singh E.E. HPSEBL, Joginder Nagar 06-04-2022
6. | 48/17 Ashok Singh Principal,M.C.M. DAV School 07-04-2022
7. | 585/16 Dila Ram D.F.O. Kullu 08-04-2022
8. 142/16 Tek Chand E.E. HPPWD, Sunder Nagar 12-04-2022
9. 254/15 Raj Kumar D.F.O. Wild Life, Hamirpur 19-04-2022
10. | 653/16 Lekh Raj E.E. 1&PH, Gagret 21-04-2022
11. | 73/14 Tarsem Singh D.F.O. Wild Life, Hamirpur/ | 22-04-2022
Bilaspur

12. | 50/16 Amar Nath Sharma | E.E. HPPWD, Ghumarwin 23-04-2022
13. | 49/16 Beasa Devi E.E. HPPWD, Mandi 29-04-2022
14. | 86/17 Pyar Singh D.F.O. Chamba 29-04-2022
15. | 907/16 Seema Rani Principal, DAV School, Ambota 30-04-2022

By order,

R. D. DHIMAN,

Addl. Chief Secretary (Lab. & Emp.).

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. 195/2016
Date of Institution 26-03-2016
Date of Decision 02-04-2022

Shri Balbir Singh s/o Shri Madan Lal, r/o Village Bag Gandehar, P. O. Bag, Tehsil Lad
Bharol, District Mandi, H.P. . .Petitioner.

Versus

The Senior Executive Engineer, Electrical Division, H.P.S.E.B. Limited, Joginder Nagar,
District Mandi, H.P. . .Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner Shri Rajat Chaudhary, Ld. Adv.

For the Respondent Shri Anand Sharma, Ld. Adv.

AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) ofthe Industrial Disputes Act, 1947 (hereinafter referred to as ‘the
Act’ for short).

“Whether alleged termination of services of Shri Balbir Singh s/o Shri Madan Lal, 1/ o
Village Bag Gandehar, P. O. Bag, Tehsil Lad Bharol, District Mandi, H.P. w.e.f 31.01.2000
by the Senior Executive Engineer, Electrical Division, H.P.S.E.B. Limited, Joginder Nagar,
District Mandi, H.P., who had worked as beldar on daily wages only for 58 days during
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years, 1994-2000 and has raised his industrial dispute after more than 13 years vide demand
notice dated 18.03.2013, without complying the provisions of the Industrial Disputes Act,
1947 is legal and justified? If not, keeping in view of working period of 58 days during
years, 1994-2000 and delay of more than 13 years in raising the industrial dispute, what
amount of back wages, seniority, past service benefits and compensation the above ex-
worker is entitled to from the aboveemployer/management?”

2. Upon service of the notice of the reference on the parties, the petitioner filed his
statement of claim and pleaded that he was engaged as daily wage beldar vide muster roll No.557
on 25.12.1994 and he worked as such till 31.01.2000 though his work remained interrupted for
the reason that he was disengaged time and again on the pretext that work and funds were not
available to continue his engagement. As per the petitioner, his services were terminated verbally
on31.1.2000 without complying with the mandatory provisions as contained in Section 25-F (a) of
the Act. The respondent is also said to have not followed the principle of ‘last come first go’ at the
time of termination of the services of the petitioner as Shri Prithi Chand s/o Shri Bhoop Singh, Shri
Subhash Chand s/o Shri Parma Ram, Shri Safi Mohmad s/o Shri Hamid Ahemad and Shri Tara
Chand s/o Shri Daya Ram who were juniors to the petitioner, were not terminated and thus such
an act amounted to violation of Section 25-G of the Act. The petitioner has further claimed that not
only this, Shri Piar Chand s/o Shri Sohan Singh, who was engaged on 25.2.1999 and terminated
w.e.f. 21.4.1999, was reinstated along-with 50% back wages in the year 2005 and the petitioner was
not recalled and thus the violation of provisions contained in Sections 25-G and 25-H of the Act
took place. Findings all these irregularities and the injustice meted out to him, the petitioner
raised his demand vide demand notice dated 18.03.2013 but the matter could not be settled during
conciliation proceedings and finally the appropriate Government refused to make the reference on
the ground that there was considerable delay in raising such a demand. The petitioner had to knock
the doors of Hon’ble High Court of Himachal Pradesh to seek justice by filing Writ Petition
No.165/2016, which was accordingly allowed by the Hon’ble Court and the Government was
directed to make reference to this Court. As per the petitioner, he had come to know from an
advertisement published in Amar Ujala on 19th March, 2016 that the respondent has decided to fill
710 posts of T-Mates in the Division and since his services were terminated verbally without
following the provisions of law, therefore, he was entitled for reinstatement with continuity in
service, seniorityand full back wages.

3. The respondent has resisted and contested the claim and submitted in the reply that
the services of the petitioner were infact never terminated by the department but he himself left the
job without any intimation to the department and raised his demand in the year 2013 which was
denied by the Government on the ground of delay. The respondent although admitted that the
petitioner was engaged as daily wage beldar on 25.12.1994 but it denied that breaks were given
intentionally and explained that the petitioner was himselfirregular and careless with respect to his
job and remained absent for days together before he finally left the job on 31.01.2000. It is pointed
out that the petitioner had worked only for 30 days in between 25.12.1994 to 24.01.1995, for 18
days in between 03.01.2000 to 20.01.2000 and for 10 days in between 21.01.2000 to 31.01.2000
and thus he had worked only for 58 days, in total, in the span of 5 years. It is submitted that since
the petitioner has raised the demand after more than 12 years therefore, his claim is belated and the
great delay in raising the demand has not been explained hence, the petitioner was neither entitled
for his reinstatement nor for continuity in service and seniority, and back wages, hence, the claim
be dismissed.

4. The petitioner has filed rejoinder and reaffirmed the averments so made in the petition
and denied those made in the reply. The petitioner has further highlighted fact that there was
violation of mandatory provisions of the Act and fictional breaks were given to him time and again
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before his final termination and he was not recalled as and when work was available, whereas,
juniors to him were retained and regularized, hence, there was a merit in the petition.

5. On the pleadings of the parties, following issues were framed:—

1. Whether termination of services of the petitioner by the respondent w.e.f. 31.01.2000

is/was illegal and unjustified as alleged? ..OPP.

2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.
Relief.

6. I have heard learned counsel for the parties at length and considered the material on
record.

7. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No.1 : Decided accordingly
Issue No. 2 : Decided accordingly
Relief : Petition is partly allowed awarding lump-sum compensation of

Rs.70,000/- asper operative part of the Award.
REASONS FOR FINDINGS

ISSUES No.1 and 2

8. Both these issues taken up together for discussion and disposal as they are interlinked
so as to avoid repetition of facts and evidence.

9.  When the pleadings of the parties are carefully scrutinized, it is an admitted fact that
the petitioner was initially engaged as daily wage beldar vide muster roll No. 557 on 25.12.1994
and worked till 31.03.2000. This fact is established by the Mandays chart proved on the record as
RW1/B by RW1 Sh. Pravesh Kaundal, Sr. Executive Engineer. The factual dispute is with regard to
the manner in which the petitioner discontinued the work, i.e. whether he was terminated or he
abandoned the job?

10. Law is well settled on abandonment of job by a workman. In Express Newspaper (P)
Ltd. vs. Michael Mark reported in AIR 1963 SC 1141, the question of abandonment ofemployment
was examined by the Hon’ble Supreme Court. This law was followed in G.T. Lad vs. Chemical
and Fibers India Limited (Full Bench) reported in AIR 1978 SC 582. 1t was held by the Hon’ble
Supreme Court that in order to hold that a person has himself abandoned his job, the intention has
to be inferred from the acts and conducts of the parties and it was a question of fact. This judgment
of Hon’ble Supreme Court has been followed consistently till date. The Hon’ble High Court H.P
has also followed these judgments in several its judgments. In Narain Singh vs. State of Himachal
Pradesh and Ors., Civil Writ Petition No.3634 of 2009 decided on 21 June, 2016 it was held by
the Hon’ble High Court that voluntarily abandonment of work by workman is required to be
established by way of cogent and reliable evidence by the employer. The Hon’ble High
Court of H.P. in another judgment titled State of H.P. and Anr. vs. Partap Singh reported in 2016
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Vol.6 ILR (1314) again dealt with the plea of abandonment of job and went to the extent of saying
that evenif a workman has left job at his own even then the employer was not discharged from
his onus. It was the duty of the employer in such situation to issue notice upon the workman asking
him to resume the duties, and in case, he still does not report to his duties, some disciplinary
inquiry should be conducted against him as such a conduct amounts to gross negligence. It was
held that evidence to this effect has to be led by the employer. In all aforementioned cases, it was
repeatedly held by the Hon’ble Courts that in case the employer does not lead any such evidence,
the plea of abandonment was not established. In the case in hand, the respondent has also not led
any evidence which could be termed as cogent, convincing and reliable to prove the plea of
abandonment. Shri Pravesh Kaundal (RW1) in his affidavit Ext RW1/A has merely said that the
workman has abandoned his job at his own. He has not proved any notice issued to this workman
after he had started absenting from his duties asking him to resume his work. Shri Pravesh Kaundal
has also not produced any material on the record to suggest that since the petitioner did not join the
duties even after service of notice, therefore, an inquiry was conducted and a satisfaction to the
effect that the petitioner had no intention to report and resume his duties was obtained. When
such is the situation the plea of abandonment as raised by the respondent has not been established.

11. When the evidence on the record is carefully examined, the petitioner has not disputed
the Mandays chart tendered on record by the respondent as Ext.RW1/B. When this Mandays
Chart is carefully examined it is evident that the petitioner had worked for total 58 days in between
25.12.1994 to 31.01.2000. The petitioner has not led any evidence to the contrary to show that he
had worked for a period of 240 days ina calendar year preceding his termination. The petitioner has
simply come up when the plea of his work remained interrupted throughout and after 31.01.2000 he
was never called to resume the work. It is thus very much clear that the petitioner has not worked
for a period of 240 days in a calendar year preceding his claimed termination. When such is the
position there is no such violation of Section 25-F of the Act and thus neither issuance of one
month’s advance notice was required under the law nor the petitioner could have been paid one
month’s salary in advance as per requirement of the law. Thus the petitioner has failed to prove that
his termination is against the provisions of Section 25-F (a) of the Act. He is not entitled for
reinstatement on this ground.

12. To establish that the respondent had not terminated the services of the workmen junior
to the petitioner namely S/Sh. Subhash Chand, Sati Mohmad and Tara Chand before terminating
his services, the petitioner has tendered on record provisional seniority list of the workers as
Ext.P1. When this document is carefully gone through it is evident that S/Sh. Subhash Chand, Safi
Mohmad and Tara Chand were engaged in the year 1999, whereas, the petitioner admittedly had
joined the duties in the year 1994. Since S/Shri Subhash Chand etc. had been engaged after the
petitioner, therefore, their services were liable to be terminated prior to the petitioner on the
principle of ‘Last Come First Go.” Since they are still in service therefore, it is clear cut violation of
the provisions of Section 25-G of the Act and the petitioner is entitled for the benefit of the same. It
is further clear from the aforesaid seniority list that Shri Sanjay Kumar shown at serial No.90 was
engaged in the year 2002.Thus, when the services of the petitioner were terminated in the year
2000, the law mandated that he was to be reengaged prior to engaging a new/fresh hands or
engaging any person who was terminated after the petitioner. Thus, there is violation of the
provisions as contained in Section 25-H of the Act as it was for the respondent to offer the
employment to the petitioner first and then engage others. The statement of petitioner recorded in
his affidavit Ex.PW1/A is also to the same effect and there is no denial of the aforesaid fact in his
cross- examination. The respondent has stressed on the plea that the petitioner has abandoned the
job out of his sweet will.

13. In the aforesaid background the learned counsel forthe petitioner has argued that since
there is violation of Sections 25-G and 25-H of the Act, therefore, the petitioner is entitled for
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reinstatement and all other consequential benefits. On the other hand, the learned counsel for the
respondent has argued that there is a huge delay in raising the demand, and therefore, the petitioner
cannot be reinstated in view of the settled law of the land. In order to examine the aforesaid
arguments, it is necessary to examine the pleadings as the plea of delay and latches is a plea of fact
and it is to be adjudicated on appreciation of the evidence led by the parties. When the reference in
hand is examined carefully it is clear that a specific reference regarding the effect of delay of
inordinate delay of 13 years has been made for adjudication by the appropriate Government. It is,
therefore, for this court to adjudicate where the delay of 13 years in raising the demand is justified
or explained by the petitioner or not. When the statement of claim is carefully gone through there is
not even a single word to explain the delay of 13 years in raising the demand after the termination.
In para No.9, the petitioner has submitted that he has come to know in the year 2016 that some
new posts are being filled up in the department. The petitioner has stated all the facts in detail
regarding engagement of other workmen in the department in the year 2002 onward. The petitioner
has specifically stated about all others facts which means that he was very much aware of the
position and was keeping an eye on the activities of the official acts of the respondent. The
petitioner right from the beginning knew that the workmen junior to him had been retained at the
cost of his seniority. The petitioner from the very beginning knew that fresh hands have been
engaged by the department after his termination and he was not offered the employment prior to
their engagement. All these facts show that the petitioner knew everything right from the
beginning and despite of all his he slept over his valuable right and woke up from the slumber for
the first time in the year 2013 and raised the demand. Thus the delay of 13 years in agitating the
matter has not been explained anywhere. The law is well settled in several pronouncements even by
the Hon’ble High Court of Himachal Pradesh to the effect that a workman who sleeps on his own
rights cannot be ordered to be reinstated as a matter of right and in such a situation the appropriate
relief is that of compensation. The Hon’ble High Court of Himachal Pradesh in Roop Singh vs.
Executive Engineer, HPPWD, 2019 (2) ShimLC 645 was pleased to examine the case of
workman who had issued demand notice after 12’ years of his alleged retrenchment. The Hon’ble
Court while discussing the entirelaw on the issue was pleased to observe in Para No. 9 that since
the petitioner had issued the demand notice after about 12 years of his alleged retrenchment much
water had already flown under the bridge and as such the Tribunal had not committed any error
while awarding compensation in lieu of reinstatement and other benefits. In Prakash Chand vs.
Executive Engineer, HPPWD, Civil Writ Petition No. 273/2019 decided on 09 April, 2019, the
retrenched workman had raised the dispute after nine years before this court and he was awarded
compensation to the tune of Rs.1 lakh. The Hon’ble High Court in Writ Petition was pleased to
affirm the award holding that much water had already flown under the bridge and thus no error was
committed by ordering the compensation in place of reinstatement. The Hon’ble High again in
Vyasa Devi vs. Executive Engineer, HPPWD, Civil Writ Petition No.640 of 2019 decided on 24
April, 2019 was pleased to hold in the similar manner and the award of the Tribunal whereby
compensation of Rs.60,000/- was awarded inher favour was upheld as there was delay of 11 years
in raisingthe demand by Smt. Vyasa Devi. Thus as per the settled law there is a considerable delay
in approaching the Court and raising the demand and the delay has not been explainedsatisfactorily.
In such like case, reinstatement is not the rule butthe grant of compensation is the appropriate relief
that can be awarded by taking into account various factors. In the case in hand, as aforesaid, the
petitioner kept sleeping over his right for 13 years despite of knowing everything and woke up
from the slumber after 13 years. He had worked only for 58 days with the respondent. Taking
into consideration all these facts and circumstances, he cannot be rewarded for the delay caused by
his gross inaction by directing the respondent to reinstate him and grant him all other benefits and
then regularized his services as such an order would amount to encourage like minded workmen to
seek regular jobs with the intervention of the Court. A person who sleeps over his right cannot be
rewarded by the Courts, and taking into account the law laid down by Hon’ble Supreme Court and
followed by Hon’ble High Court of Himachal Pradesh in several judgments supra, it is held that the
petitioner in the present case is not entitled for reinstatement and all other consequential benefits
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despite of the fact that there has been violation of Sections 25- G and 25-H of the Act. He is held
only entitled for compensation. Since the petitioner has worked only for 58 daysand thereafter slept
over his right for long 13 years, therefore a sum of Rs.70,000/- (Seventy thousands Only) shall be
the appropriate amount of compensation that can be awarded to him. Both these issues are decided
accordingly.

RELIEF

14. In view of my discussion on the above issues, it is held that though there had been
violation of Sections 25-G and 25-H of the Act by the respondent in this case but the petitionerhad
raised demand after gap of 13 years and his claim has been thus vitiated by delay and latches, hence
reinstatement and other consequential benefits cannot be granted in his favour but he is held
entitled for compensation to the tune of Rs.70,000/- (Rupees Seventy thousand only), which would
be paid within four months by the respondent and from the date of receipt of Award failing which
the respondent shall be liable to pay the interest @ 6% per annum on the said amount from the
date of award till the date of its realization. Parties are left to bear their costs.

15. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 2nd day of April, 2022.
Sd/-
(HANS RA)),
Presiding Judge,
Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 552/2015
Date of Institution : 04-12-2015
Date of Decision : 02-04-2022
Shri Sanjay Kumar s/o Shri Parshotam Singh, r/o Village Kas, P.O. Bhararoo, Tehsil
Joginder Nagar, District Mandi, H.P. . .Petitioner.
Versus

The Senior Executive Engineer, Electrical Division, H.P.S.E.B. Limited, Joginder Nagar,
District Mandi, H.P. . .Respondent.

Reference under section 10(1) of the Industrial Disputes Act, 1947

For the Petitioner :  Shri Rajat Chaudhary, Ld. Adv.

For the Respondent ~ :  Shri Anand Sharma, Ld. Adv.
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AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) of the Industrial Disputes Act, 1947 (hereinafter referred to as ‘the
Act’ for short).

“Whether the industrial dispute raised by the worker Shri Sanjay Kumar s/o ShriParshotam
Singh, r/o Village Kas, P.O. Bhararoo, Tehsil Joginder Nagar, District Mandi, H.P. before
the Senior Executive Engineer, H.P.S.E.B.L., Electrical Division, Joginder Nagar, District
Mandi, H.P. vide demand notice dated 17.06.2013 regarding his alleged illegal
termination of services w.e.f. 01.04.2000 suffers from delay and latches? If not, Whether
termination of the services of Shri Sanjay Kumar s/o ShriParshotam Singh, r/o Village Kas,
P.O. Bhararoo, Tehsil Joginder Nagar, District Mandi, H.P. by the Senior Executive
Engineer, H.P.S.E.B.L., Electrical Division, Joginder Nagar, District Mandi, H.P. w.e.f.
01.04.2000 without complying the provisions of the Industrial Disputes Act, 1947, is legal
and justified? If not, what amount of back wages, seniority, past service benefits and
compensation the above aggrieved workman is entitled to from the above employer?”

2. Upon service of the notice of the reference on the parties, the petitioner filed his
statement of claim and pleaded that his father was a regular employee under the respondent and he
had to take voluntarily retirement at the age of 56 years on medical grounds. The officers and
officials of the respondent department assured the father of petitioner that the petitioner shall be
engaged in the department so that family does not suffer on account of his premature retirement.
Three years passed after the retirement but the petitioner was not engaged. The petitioner had to
correspond with the higherauthorities to make the prayer for his engagement in the department. The
prayer, was however, turned down in the year 1992 and feeling compelled the petitioner had to
approach Administrative Tribunal by way of O.A. No.1816/1993. While this application was
pending disposal, the respondent engaged the services of the petitioner as daily wage worker on
muster roll w.e.f. 25.3.1998 vide muster roll no.472. The petitioner worked as such upto 31.03.2000
with interruptions in his work and was unlawfully terminated on 01.04.2000 without complying
with the provisions of the Act. The petitioner has further averred that workmen junior to him
namely Shri Piar Chand s/o Shri Sohan Singh, Safi Mohmad s/o Shri Hamid Ahmed etc. were
also terminated and told that since fundswere not available their services shall be reengaged as
and when funds are arranged. The grievances of the petitioner has been that he was never recalled
by the respondent till June, 2013 when he came to know from reliable sources that services of Shri
Piar Chand and Safi Mohmad were reengaged by the department in the year 2001 and 2007 and by
now they were working on regular basis. The demand was raised by the petitioner on 17.06.2013
and it was forwarded to Labour Commissioner for conciliation but nothing fruitful happened and on
the conclusion of the proceedings, the Labour Commissioner refused to refer the matter to the
Court on the ground of delay and latches. The petitioner approached the Hon’ble High Court of
Himachal Pradesh by way of Writ Petition N0.3552/2015 which was allowed and Labour
Commissioner was directed to refer the matter for adjudication within four weeks, and in this
manner, the reference has been referred to this Court. The petitioner has submitted that his
services were terminated by the respondent without complying with the mandatory provisions of
the Act and the workmen junior to him were reengaged without firstly offering re-engagement to
him, he was entitled for his reinstatement, continuity in service, seniority and all other
consequential benefits. Apart from this he was also entitled for regularization as per the policy of
the Government and since his services were terminated illegally therefore, such reliefs be granted
to him.

3. The respondent department, while contesting the claim, has resisted and contested the
petition and taken up the plea that petitioner had worked for 47 days in between 25.03.1998 to
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07.07.1998; 27 days in between 21.10.1999 to 20.12.1999 and for 28 days in between 01.03.2000
to 31.03.2000 and thereafter left the work without informing his superiors as he was a habitual
absentee which fact was evident from the Mandays Chart. The respondent has further pleaded that
since the petitioner has himself abandoned the work thus he was not entitled for any relief, and
moreover, no person junior to him was re-engaged by the department and the petitioner had
never completed 240 days in any of the year, hence he could not be reengaged, and therefore, the
claim petition be dismissed.

4. The petitioner has filed rejoinder and pleaded therein all facts already pleaded by him
in the claim. He has referred to several citations in order to show that the Reference Court cannot
travel beyond the scope of reference and the petitioner has not abandoned the work but his services
were terminated by the respondent.

5. On the pleadings of the parties, following issues were framed while keeping in mind
the reference received:—

1. Whether termination of the services of petitioner by the respondent w.e.f. 01.04.2000
is/was illegal and unjustified as alleged? ..OPP.

2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.

3. Whether the industrial dispute raised by the petitioner suffers from delay and latches,
as alleged? ..OPR.

4. Whether the claim petition is not maintainable in thepresent form, as alleged? ..OPR.

5. Whether the petitioner has no locus standi and cause of action to file the present case,

as alleged? ..OPR.

6. Whether the petitioner is estopped by his act, conduct and acquiescence to file the
claim petition, as alleged? ..OPR.
Relief.

6. I have heard learned counsel for the parties atlength and considered the material on
record.

7. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : Decided accordingly

Issue No. 2 : Decided accordingly

Issue No. 3 No

Issue No. 4 No

Issue No. 5 No

Issue No. 6 No

Relief : Petition is partly allowed awarding lump-sum

compensation of Rs.80,000/- as per operative part of the
Award.
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REASONS FOR FINDINGS

ISSUES No.1to3

8. All these issues taken up together for discussion and disposal as they are interlinked so
as to avoid repetition of facts and evidence.

9.  When the pleadings of the parties are carefully scrutinized, it is an admitted fact that
the petitioner was initially engaged as daily wage beldar vide muster roll No. 472 on 25.03.1998
and worked till 31.03.2000. This fact is established by the Mandays Chart proved on the record as
RW1/B by RW1 Sh. Pravesh Kaundal, Sr. Executive Engineer. The factual dispute is with regard
to the manner in which the petitioner discontinued the work, i.e. whether he was terminated or he
abandoned the job?

10. Law is well settled on abandonment of job by a workman. In Express Newspaper (P)
Ltd. vs. Michael Mark reported in AIR 1963 SC 1141, the question of abandonment ofemployment
was examined by the Hon’ble Supreme Court. This law was followed in G.7. Lad vs. Chemical
and Fibers India Limited (Full Bench) reported in AIR 1978 SC 582. 1t was held by the
Hon’ble Supreme Court that in order to hold that a person has himself abandoned his job, the
intention has to be inferred from the acts and conducts of the parties and it was a question of fact.
This judgment of Hon’ble Supreme Court has been followed consistently till date. The Hon’ble
High Court H.P has also followed the aforesaid judgments of in several its judgments. In Narain
Singh vs. State of Himachal Pradesh and Ors., Civil Writ Petition No.3634 of 2009 decided on 21
June, 2016 it was held by the Hon’ble High Court that voluntarily abandonment of work by
workman is required to be established by way of cogent and reliable evidence by the employer. The
Hon’ble High Court of H.P. in another judgment titled State of H.P. and Anr. vs. Partap Singh
reported in 2016 Vol.6 ILR (1314) again dealt with the plea of abandonment of job and went to the
extent of saying that even if a workman has left job at his own even then the employer was not
discharged from his onus. It was the duty of the employer in such situation to issue notice upon the
workman asking him to resume the duties, and in case, he still does not report to his duties, some
disciplinary inquiry should be conducted against him, as such a conduct amounts to gross
negligence. It was held that evidence to this effect has to be led by the employer. In all
aforementioned cases, it was repeatedly held by the Hon’ble Courts that, in case, the employer does
notlead any such evidence, the plea of abandonment was not established. In the case in hand, the
respondent has also not led any evidence which could be termed as cogent, convincing and reliable
to prove the plea of abandonment. Shri Pravesh Kaundal (RW1) in his affidavit Ext RW1/A has
merely said that the workman has abandoned his job at his own. He has not proved any notice
issued to this workman, after he had started absenting from his duties, asking him to resume his
work. Shri Pravesh Kaundal has also not produced any material on the record to suggest that since
the petitioner did not join the duties even after service of notice, and therefore, an inquiry was
conducted and a satisfaction to the effect that the petitioner had no intention to report and
resume his duties was obtained. When such is the situation the plea of abandonment as raised by
the respondent has not been established.

11. When the evidence on the record is carefully examined, the petitioner has not disputed
the Mandays Chart tendered on record by the respondent as Ext.RW1/B. When this Mandays
Chart is carefully examined it is evident that the petitioner had worked for total 102 days in
between 25.03.1998to 31.01.2000. The petitioner has not led any evidence to the contrary to show
that he had worked for a period of 240 days in a calendar year preceding his termination. The
petitioner has simply come up when the plea of his work remained interrupted throughout and after
31.01.2000 he was never called to resume the work. It is thus very much clear that the petitioner
has not worked for a period of 240 days in a calendar year preceding his claimed termination.
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When such is the position there is no such violation of Section 25-F of the Act and thus neither
issuance of one month’s advance notice was required under the law nor the petitioner could have
been paid one month’s salary in advance as per requirement of the law. Thus the petitioner has
failed to prove that his termination is against the provisions of Section 25-F (a) of the Act. He is not
entitled for reinstatement on this ground.

12. To prove the fact that the respondent has violated the conditions of the provision under
section 25H, the petitionerhas stated on oath in his affidavit Ext. PW1/A that that S/Sh. Piar Chand,
Safi Mohmad and Tara Chand were junior to him and their services were also terminated after him,
yet they werereengaged prior to him and he was not offered the work. The petitioner has tendered
on record Provisional Seniority list of the workers as Ext.P1. When this document is carefully
gone through it is evident that S/Sh. Piar Chand, Safi Mohmad and Tara Chand were engaged in the
year 1999, whereas, the petitioner admittedly had joined the duties in the year 1998. Since S/Shri
Subhash Chand etc. had been engaged after the petitioner, and their services were also terminated
after him, therefore, the petitioner should have been given priority in the matter of re engagement.
It is thus a proved fact on the record that the workmen junior to the petitioner were reengaged prior
to him after their retrenchment, whereas, the petitioner was not called upon to join the work.

13. In the aforesaid background the learned counsel forthe petitioner has argued that since
there is violation of Section 25-H of the Act, therefore, the petitioner is entitled for reinstatement
and all other consequential benefits. On the other hand, the learned counsel for the respondent has
argued that there is a considerable and gross delay in raising the demand, and therefore, the
petitioner cannot be reinstated in view of the settled law of the land. In order to examine the
aforesaid arguments, it is necessary to examine the pleadings and the evidence as the plea of delay
and latches is a plea of fact and it is to be adjudicated on appreciation of the evidence led by the
parties. When the reference, in hand, is examined carefully it is clear that a specific reference
regarding the effect of inordinate delay of 13 years has been made for adjudication by the
appropriate Government. It is, therefore, for this court to adjudicate where the delay of 13 years in
raising the demand isjustified or explained by the petitioner or not. When the statement of claim is
carefully gone through there is not even a single word to explain the delay of 13 years in raising the
demand after the termination. Petitioner is proved to have neither approached the respondent for 13
years. He has never corresponded to raise an objection as to how the junior to him were reengaged
prior to him. All these facts show that the petitioner knew everything right from the beginning
and despite of all his he slept over his valuable right and woke up from the slumber for the first
time in the year 2013 and raised the demand. Thus the delay of 13 years in agitating the matter has
not been explained anywhere. The law is well settled in several pronouncements even by the
Hon’ble High Court of Himachal Pradesh to the effect that a workman who sleeps on his own
rights cannot be ordered to be reinstated as a matter of right and in such a situation the appropriate
relief is that of compensation. The Hon’ble High Court of Himachal Pradesh in Roop Singh vs.
Executive Engineer, HPPWD, 2019 (2) ShimLC 645 was pleased to examine the case of
workman who had issued demand notice after 12’2 years of his alleged retrenchment. The Hon’ble
Court while discussing the entirelaw on the issue was pleased to observe in Para No. 9 that since
the petitioner had issued the demand notice after about 12% years of his alleged retrenchment much
water had already flown under the bridge and as such the Tribunal had not committed any error
while awarding compensation in lieu of reinstatement and other benefits. In Prakash Chand vs.
Executive Engineer, HPPWD, Civil Writ Petition No. 273/2019 decided on 09 April, 2019, the
retrenched workman had raised the dispute after nine years before this court and he was awarded
compensation to the tune of Rs.1 lac’s. The Hon’ble High Court in Writ Petition was pleased to
affirm the award holding that much water had already flown under the bridge and thus no error was
committed by ordering the compensation in place of reinstatement. The Hon’ble High again in
Vyasa Devi vs. Executive Engineer, HPPWD, Civil Writ Petition No.640 of 2019 decided on 24
April, 2019 was pleased to hold in the similar manner and the award of the Tribunal whereby
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compensation of Rs.60,000/- was awarded in her favour was upheld as there was delay of 11 years
in raising the demand by Smt. Vyasa Devi. Thus as per the settled law there is a considerable delay
in approaching the Court and raising the demand and the delay has not been explainedsatisfactorily.
In such like case, reinstatement is not the rule butthe grant of compensation is the appropriate relief
that can be awarded by taking into account various factors. In the case in hand, as aforesaid, the
petitioner kept sleeping over his right for 13 years despite of knowing everything and woke up
from the slumber after 13 years. He had worked only for 102 days with the respondent. The
petitioner has proved on the record the Demand Notice Ext. PW1/B in which he has simply stated
that he has come to know from the seniority list in the month of May 2013 that the persons junior to
him have been reengaged. This is not sufficient to condone the delay of 13 years. He is resident of
the same area and he has not bothered to know about the actual position for 13 years. The petitioner
has tendered on record the copy of order by Labour Commissioner Ext. PW1/C, copy of judgment
of Hon’ble High Court of Himachal Pradesh Ext. PW1/D, copy of family register of petitioner Ext.
PWI1/E, another seniority list Ext. PW1/F, application Ext. PW1/G and the information under RTI
Ext. PW1/H. These documents in no manner justify the delay in raising the demand and these
documents cannot in any manner be taken to hold that the petitioner is entitled for reinstatement
and he was prevented by a sufficient and reasonable cause from not approaching the authorities
promptly with his grievances. The inordinate delay on his part has frustrated the claim of the
petitioner so far as his reinstatement is concerned. He is only entitled for compensation in view of
the settled law. Taking into consideration all these facts and circumstances, he cannot be rewarded
for the delay caused by his gross inaction by directing the respondent to reinstate him and grant
him all otherbenefits and then regularized his services as such an order would amount to encourage
erring workmen to seek regular jobs with the intervention of the Court for their own fault. A person
who sleeps over his right cannot be rewarded by the Courts, and taking into account the law laid
down by Hon’ble Supreme Court and followed by Hon’ble High Court of Himachal Pradesh in
several judgments supra, it is held that the petitioner, in the present case, is not entitled for
reinstatement and all other consequential benefits despite of the fact that there has been violation
of Sections 25-H of the Act. He is held only entitled for compensation. Since the petitioner has
worked only for 102 days and thereafter slept over his right for long 13 years despite of the fact that
Sh. Piar Chand, a junior to him was reengaged in the year 2011 itself therefore a sum of
Rs.80,000/- (Eighty thousands Only) shall be the appropriate amount of compensation that can be
awarded to him. All these issues are decided accordingly.

ISSUES No.4to 6

14. In view of the findings while dealing issues No. 1 to 3, it is held that petition is
maintainable and petitioner has locusstandi and cause of action in his favour and he is not estopped
from filing the petition as the relief has molded for compensation in view of the settled law. Issues
Nos. 4 to 6 thus are held against the respondent.

RELIEF

15. In view of my discussion on the above issues, it is held that though there had been
violation of Section 25-H of the Act by the respondent in this case but the petitioner had raised
demand after gap of 13 years and his claim has been thus vitiated by delay and latches, hence
reinstatement and other consequential benefits cannot be granted in his favour but he isheld entitled
for compensation to the tune of Rs.80,000/- (Rupees Eighty thousand only), which would be paid
within four months by the respondent and from the date of receipt of Award failing which the
respondent shall be liable to pay the interest (@ 6% per annum on the said amount from the date of
award till the date of its realization. Parties are left to bear their costs.
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16. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 2nd day of April, 2022.

Sd/-

(HANS RA)),

Presiding Judge,

Labour Court-cum-Industrial Tribunal,
Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 108/2018
Date of Institution : 29-12-2018
Date of Decision : 04-04-2022

Shri Hari Singh s/o Shri Puran Chand, r/o Village Nalwagi, P.O.Khola Nal, Sub-Tehsil Bali
Chowki, District Mandi, H.P. . .Petitioner.

Versus

The Divisional Forest Officer, Nachan Forest Division, Gohar, District Mandi, H.P.
. .Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947
For the Petitioner : Shri Rajat Chaudhary, Ld. Adv.
For the Respondent : Shri Vivek Dogra, Ld. ADA
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) of the Industrial Disputes Act, 1947 (hereinafter referred to as
‘the Act’ for short).

“Whether time to time termination of daily wages services of Shri Hari Singh s/o ShriPuran
Chand, r/o Village Nalwagi, P.O.Khola Nal, Sub-Tehsil Bali Chowki, District Mandi, H.P.
during year, 2009 to 30-06- 2017 and final termination w.e.f- 01-07- 2017 by the Divisional
Forest Officer, Nachan Forest Division, Gohar, District Mandi, H.P., without complying
with the provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what
amount of back wages, seniority, past service benefits and compensation the above worker
is entitled to from the above employer?”

2. The petitioner has pleaded in his petition that he was engaged by the respondent on
daily wage basis as forest worker/beldar without appointment letter in December, 2008 and he had
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interrupted work till September, 2017 whereafter he was disengaged without any reason. He has
further submitted that sometimes payment was made to him through bills/ vouchers and sometime
on muster roll and he was given fictional breaks so as to prevent him from completing 240 days in
one year and such an act amounted to unfair labour practices. The grievance of the petitioner is that
he was not given any compensation at the time of his retrenchment and there is violation of Section
25-F as well as 25-G and 25-H of the Act as persons junior to him are still working with
department. In this background the petitioner has prayed for his reinstatement along-with all
benefits.

3. The respondent has resisted and contested the petition and explained that the services
of the petitioner were engaged on bill basis in December, 2008 as fire watcher which is seasonal
work and as per the department’s clear cut instructions this work was to be carried out on
bill/tender basis.

It is further pleaded that there are the instructions by the Government to not to engage any
workman as daily wage without prior approval of Finance Department, hence, there was no
question of engaging the petitioner as daily wager when no such approval was obtained. The
petitioner is said to have worked for the years 2014 to 2016 under MNREGA scheme on muster
roll basis for Soil Conservation and there was no question of completion of 240 days in each
calendar year as he was not a daily wage beldar. The respondent denied other allegations and
submitted that there was no question of giving fictional breaks as the work was seasonal in nature.
The respondent has thus prayed that the claim is without any base and it be dismissed as such.

4. The petitioner has filed rejoinder and emphasized that the Court cannot travel beyond
the scope of the reference and, on merits, it was pleaded that there had been changed in the terms
and conditions of services as earlier he was engaged on bill basis and later on he was made to work
on muster roll. Itis further submitted that no notification showing the nature of the work as seasonal
has been placed on the record, and thus there is a clear cut violation of the provisions of the Act,
and therefore, the petitioner’s claimed is meritorious.

5. On the pleadings of the parties, following issues were framed on 07-9-2020:—

1.  Whether time to time termination of services of the petitioner during the year, 2009
till 30-06-2017 and final termination w.e.f. 01-07-2017 by the respondent is/was

illegal and unjustified, as alleged? ..OPP.
2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.
3. Whether the claim petition is not maintainable, as alleged? ..OPR.
Relief.

6. I have heard learned counsel for the parties at length and considered the material on
record.

7.  For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : No
Issue No. 2 : decided accordingly.
Issue No. 3 : decided accordingly.
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Relief : Petition is dismissed per operative portion of the award.

REASONS FOR FINDINGS
ISSUE No.1 and 2

8. Both these issues taken up together for discussion and disposal as they are interlinked
so as to avoid repetition of facts and evidence.

9. The learned counsel for the petitioner has argued that this Court cannot travel beyond
the scope of reference is thus not competent to adjudicate the plea that the respondent was
engaged on bill basis. He has argued that since the reference is with regard to the time to time
termination and final termination of the petitioner as a daily wage, therefore this Court can only
adjudicate the fact as to whether the time to time, and then the final termination of the petitioner is
in violation of the mandatory provisions of the Act or not? On the other hand, the learned Assistant
District Attorney for the respondent has argued that it has been the case of the respondent right
from the very beginning even before the Conciliation Officer that the petitioner was engaged on
bill basis and he was never engaged as a daily wage, hence, it is for the Tribunal to adjudicate this
plea as such an adjudication is implied in the Reference itself.

10. While going through the Reference under discussion it becomes clear that this court
has been asked to adjudicate as to whether the time to time termination of daily wage services of
Shri Hari Singh and later his final termination has been without complying with the provisions of
the Act? Admittedly, the Reference speaks of termination of daily wage services of Shri Hari
Singh. The only question that arises whether this Court can adjudicate the plea as taken by the
respondent in the reply or not? When the claim petition is carefully examined it is clear that the
petitioner has not come with the plea that his status as daily wage worker was never disputed by the
respondent even before the Conciliation Officer. When the rejoinder was filed by the petitioner, he
again did not plead that the respondent for the first time has come up with the case before the court
only that the services of the petitioner were engaged on bill basis and he was not a daily waged
worker. It may be stated here that Conciliation Officer does not enter into merits of the claim but
once he finds prima- facie that the industrial dispute exists, he refers the matter to the Court and it is
thus the court to finally adjudicate the dispute. In case the Reference finds mentions of the daily
wage services it does mean that it is admitted fact that the petitioner is a daily waged worker. It
simply means that the disputed question was raised before the Conciliation Officer and when the
conciliation did not take place by the efforts made by him, he referred the same for adjudication to
the Labour Court. Once the Reference has been forwarded to this Court, it is for this Court to
examine the pleadings and the material and give wide interpretation to the Reference and the
Reference can not be literally interpreted. Since the respondent has been taking the plea that the
petitioner was working on Bill basis from the very inception, therefore adjudication regarding his
status is implied in the Reference and it is for the Reference Court to find out whether the
petitioner is proved to be a daily waged beldar or the respondents are able to establish that he was
employed on bill/vouchers basis. Thus the very first arguments as raised on behalf of the petitioner
that the Court cannot be adjudicate the plea of the respondent to the effect that the services of the
petitioner were engaged on bill basis cannot be adjudicated by the Court is liable to be rejected and
it is held that the reference has to be examined from all the angles and findings are required on the
respective pleas as raised by the parties.

11. The next question this Court is supposed to adjudicate is as to whether the petitioner is
proved as daily waged beldar or having worked on bill basis? The petitioner has himself stepped
into witness box as PW1 and sworn his affidavit Ext. PW1/A stating that he was initially engaged
on daily waged basis in the year 2008 and worked as such till September, 2017 with fictional
breaks. When he was subjectedto cross-examination, he admitted categorically that he was engaged
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as ‘Fire Watcher’ by the department in the year 2009. He further admitted that he had worked in
the capacity of Fire Watcher from the year 2009 till 2017. He even admitted that the work as
the Fire Watcher is done in the summers. He even volunteered to explained that the work
commences from 15 April to 15 July. The respondent has also come up with the plea that it
was a seasonal work and it accrues only during the summer season. Shri T.R. Dhiman, Divisional
Forest Officer, Nachan has appeared as RW1 and sworn his affidavit Ext RW1/A. He has tendered
on record a notification Ext. RW1/ B by Government of Himachal Pradesh wherein all the
departments have been directed to not to engage daily wage workers without seeking the approval
of Finance Department of Himachal Pradesh. It is further stated therein that bill/tender system
is being introduced and the departments can get the work upto Rs.1 Lakh be executed on bill
basis without calling for the quotations. It is also mentioned in the same that works above Rs.1
Lakhs and upto Five Lakhs shall be done on calling for the quotations and for the works exceeding
Five Lakhs, tenders shall be floated. This letter is dated 28.04.2009 and theservices of the petitioner
were engaged thereafter as such there was no question of flouting the directions of the
Government by engaging the services of the petitioner as daily wager. The respondent has tendered
on record details of the payment made to the petitioner. This document is Ext. RW1/CA. It is very
much clear that the services of the petitioner were engaged for the first time in 4™ May, 2009 and
he had worked only for 28 days and was paid at the rate of Rs.110/- per day total Rs.3080/-. He
thereafter worked in the same capacity from 01.06.2009 to 30.6.2009 and from 1.7.2009 to
15.7.2009 total for 73 days. It is very much clear from the bare perusal of the document that it is
seasonal work which commenced from May 2009 to 15 July, 2009. Similar are the working details
of the year 2010. The petitioner had worked on bills as Fire Watcher w.e.f. 4™ May, 2010 to
31.10.2010 and from 01.06.2010 to 30.06.2010. Similar pattern has been followed in the year 2011.
It is very much clear from this document that the work was taken from the petitioner only in
summers commencing from the month May till July every year. It is therefore, a seasonal work. It
is very much clear from the bare perusal of this document that it was only a seasonal work. Had
the work of Fire Watcher had not been seasonal, the department would been taken the same work
from other person during the rest months of the year. It was for the petitioner to plead such fact
and lead evidence before the Court to show that another person was engaged as Fire Watcher by
the department during the rest of the months every year. It was for the petitioner to cause the
production of such document of department so that he could prove that the department acting
malafidely by giving him the fictional breaks. No material has been proved by the petitioner on the
record to support his case. He has rather himself admitted in his cross-examination that it was a
seasonal work and it commenced during summers alone. In these facts and circumstances
statement of Shri T.R. Dhiman in his affidavit as well as cross-examination isa sufficient to prove
that it was seasonal work and it was done on bill basis.

12. When it is established on the record that the nature of the work for which the petitioner
was engaged work seasonal and was accomplished in between May and July every year, it is but
natural that no further work could be given to the petitioner during the rest of the months of year.
Therefore, there was no question of giving fictional breaks. Rather work was seasonal and once the
fire season was over there was no question of retaining the services of the petitioner. It is clear from
Ext. RW1/CA that the petitioner was engaged on bill basis right from the year 2009 till 2014. In the
year 2015, the petitioner has not worked with the department on Bill basis and in the years 2016
and 2017 he again worked on bill basis. There is another document Ext. RW1/CB which shows that
in the year 2014 from 01.10.2014 to 16.10.2014 the petitioner has worked on muster roll for 14
days. In the year 2015 he had worked from 07 June 2015 to 20 June 2015 for 13 days and from
8.10.2015 to 31.10.2015 for 14 days on muster roll basis. Similarly in the year 2016 he has worked
in the month of July and December for 28 days. This document carefully examined, it is clear that
this work was under MNREGA Scheme. The petitioner has also not claimed that this work on
muster was not in MNREGA Scheme. It is clear from the MNREGA Act that the purpose of
generating employment under MNREGA scheme is to ensure that those workmen who are
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willing towork and have their job cards shall be given guarantee of minimum 100 days work in one
year so that they are able to earn and live a dignified life. MNREGA Scheme does not provide for
unending work and no person gets any right to remain in employment by working in MNREGA
Scheme as person cannot be claimed more than 100 days of work as a matter of right. In MNREGA
Scheme once the work is over the matter ends. The work under MNREGA Scheme does not
survive for years together and no person can claim that since he has worked under MNREGA
Scheme, therefore, his services could not be terminated. Infact there is no question of termination
of the services in MNREGA Scheme, rather, the work under this scheme comes for specific period
of days and once work is over the employment automatically ceases. In case, the petitioner has
worked for few days in the time span ofthree years on muster roll in MNREGA Scheme he cannot
claim that his services could not be terminated without following the provisions of the Act. As
aforesaid, the question of termination does not arise in MNREGA work at all and the services of
the labourers are automatically disengaged once the work is complete. The learned counsel for
the petitioner has argued that there has been change of the work of the petitionerby the respondent
without his consent and there is a violation of Section 9-A of the Industrial Disputes Act. This
argument is also of no avail as the petitioner is not proved to be a daily wager labourer with the
department but he had worked on bill basis as held hereinabove. No right accrues to him in terms of
the provisions of Sections 25-F, 25-G and 25-H of the Act whileby working on bill basis. It is true
that he had also worked on muster roll in the time span of three years after he was initially engaged
on bill basis yet as aforesaid work was under MNREGA Scheme and it was not the work of
department hence he could not get benefits available under the Industrial Disputes Act. Thus
neither the petitioner is able to get any benefit by change of work under Section 9-A nor he is
proved to be a daily waged worker. Rather, it is proved on the record from the material that since
that his services were engaged on bill basis for a particular season every year and the engagement
continued only for three months every year as is clear from the documents proved on the record.
There is no material on the record to suggest that the petitioner was engaged on daily wage basis
and fictional breaks intentionally were given to him in order to avoid him to complete 240 days ina
calendar year. Infact the work was seasonal and once the season ended within three months no
more work was thereafter until the next season. The question of fictional breaks does not arises
and no benefits of provisions of Industrial Disputes can be granted to the petitioner in the given
facts and circumstances for the reason discussed hereinabove in detail.

13. In view of the aforesaid discussion it is held that the work was seasonal in nature and
the petitioner was engaged on bill basis by the respondent every year for three months and the
services were automatically discontinued with the end of the fire season, hence neither the
fictional breaks were given to him nor there is violation of the provisions of Sections 25-F, 25-G
and 25-H of the Act as the respondent department has filed and proved on record the seniority list
Ext. RW1/D showing that there had been no deployment of daily wage beldar in the department
after 30 April 2008 on account of the instructions of Government of Himachal Pradesh. In views of
the above discussions, the issues no. 1 and 2 are answered in negative and against the petitioner.

ISSUE No. 3

14. Tt is held that petition is maintainable as it is reference made by the appropriate
Government and filing ofthe petition is the requirement to answer the reference. Hence, this issue
is decided against the respondent.

RELIEF

15. In view of my above discussions, the present claim petition merits dismissal and is
accordingly dismissed. Parties are left to bear their own costs.
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16. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 4th day of April, 2022.

Sd/-

(HANS RA)),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 83/2017
Date of Institution : 28-03-2017
Date of Decision : 05-04-2022

Shri Suresh Kumar s/o Shri Suju Ram, r/o Village & Post Office Jia, Tehsil Palampur,
District Kangra, H.P. . .Petitioner.

Versus

The Executive Engineer, Baner Power House, H.P.S.E.B Division, Jia, District Kangra,
H.P. . .Respondent.

Reference under Section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Shri Umesh Nath Dhiman, Ld. Adv.
For the Respondent : Shri Anand Sharma, Ld. Adv.
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) of the Industrial Disputes Act, 1947 (hereinafter referred to as
‘the Act’ for short).

“Whether termination of the services of Shri Suresh Kumar s/o Shri Suju Ram, r/o V.P.O.
Jia, Tehsil Palampur, District Kangra, H.P. w.e.f- 16-11-1999 (as alleged by the workman)
by the Executive Engineer, Baner Power House, H.P.S.E.B. Division, Jia, District Kangra,
H.P., without complying with the provisions of the Industrial Disputes Act, 1947, is legal
and justified? If not, what amount of back wages, seniority, pasts service benefits and
compensation the above worker is entitled to from the aboveemployer/management?”

2. The petitioner in his claim has averred that his services were engaged as a Driver on
contract basis by the respondent in the year 1999 and were terminated on 16.11.1999 within five
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months of his joining for the reasons best know to the respondent. The petitioner approached the
officers of the respondent time and again but he was not re-engaged, whereas, the workmen junior
to him were retained and fresh hands were also engaged later in time, which act on the part of the
respondent is in violation of Sections 25-F, 25-G and 25-H of the Act. The petitioner has also
submitted that he had also met with an accident and was tried, convicted and finally acquitted by
the Courts in appeal, and since his services have been terminated without following the provisions
of the Act, therefore, he be reinstated with continuity in service along- with all consequential
benefits.

3. The respondent has resisted and contested the petition on the plea that petitioner was
neither engaged as daily wage worker nor on contract basis but he had worked with the department
in the year 1999 for 144 days on hand receipt and work contracts. Further case of the respondent
is to the effect that the petitioner is not a temporary workman under the provisions of the Act and
his claim is not maintainable as the petitioner have the left the work at his own and was never
terminated. No workmen junior to him were retained and no fresh hands were employed. The
petitioner is said to have approached the Court after a delay of 20 years which is not explained, and
therefore, the petitioner is not entitled for any relief as his claim has become stale, belated and it
has faded away with the passage of time. Moreover, he had never completed 240 days in any year.
On such averments, the respondent has prayed for dismissal of the petition.

4. Rejoinder was not filed by the petitioner.

5. On the pleadings of the parties and keeping in mind the crux of the reference,
following issues were framed for determination on 20.7.2019:—

1.  Whether termination of services of the petitioner w.e.f. 16-11-1999 by the
respondent is/was illegal and unjustified, as alleged? ..OPP.

2. Ifissue No.l is proved in affirmative to what service benefits the petitioner is entitled
to? ..OPP.

3. Whether the claim petition is not maintainable, as alleged? ..OPR.

4.  Whether the claim petition suffers from the vice of delay and latches, as alleged?
..OPR.

5. Whether the petitioner has no cause of action to file the petition, as alleged? ..OPR.

6. Whether the petition is bad on account of non- joinder and mis-joinder of parties, as
alleged? ..OPR.

Relief.

6. I have heard learned counsel for the parties at length and considered the material on
record.

7. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : No
Issue No. 2 :  Decided accordingly
Issue No. 3 : Yes
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Issue No. 4 : Yes

Issue No. 5 : Yes

Issue No. 6 : No

Relief : Petition is dismissed per operative portion of the Award.
REASONS FOR FINDINGS

ISSUES No. 1,2 & 4

8.  All these issues taken up together for discussion and disposal as they are interlinked so
as to avoid repetition of facts and evidence.

9. The petitioner has examined himself as PW1 by tendering his affidavit Ext.PW1/A. He
was also subject to cross-examination. The respondent, on the other hand, has examined Er. Amit
Patial as RW1 and he has tendered his affidavit Ext RW1/A. He has also tendered in evidence
Mandays Chart Ext.RW1/B. The contents of the Mandays Chart are not disputed and perusal
thereof show that the petitioner has worked for total 144 days as a Driver in intervals either on
work orders or on Hand Receipts in between May, 1999 to November, 1999. If the petitioner is
presumed as daily wage worker even then he has not completed 240 days in the preceding twelve
calendar months before his alleged termination. He has neither pleaded nor proved that he was
given fictional breaks with a view to prevent him from completing 240 days in the calendar year.
When the petitioner has not completed 240 days as aforesaid, certainly there is no violation of
Section 25-F(a) of the Act and issuance of notice or payment of compensation could be insisted, in
case, the working days of the petitioner would have been 240 days or more before his termination.

10. The respondent has taken up the plea of abandonment of the work by the petitioner in
the reply and Er. Amit Patial RW1 has stated about this fact on oath in his affidavit Ext.RW1/A.
The petitioner on the other hand, has alleged his termination. The respondent has not led any
evidence on the record to show that once the petitioner had leftthe job at his sweet will a notice was
served upon him asking him to join the duties forthwith. No evidence has been led on the record to
the effect that despite of being asked to join his duties time and again the petitioner did not join and
the inquiry was, therefore, conducted and he was found gross negligent. Law is well settled in
various judgments of Hon’ble High Court of Himachal Pradesh on the plea of abandonment.
Reference may be made in State of Himachal Pradesh and anr. vs. Guddi Devi and anr. in
CWP No.2196/2016 decided on 28.6.2019 wherein similar plea was raised before the Hon’ble
High Court and the plea was dealt in para 17 of the judgment by the Hon’ble Court and it was held
that neither any notice was proved to have been served upon the workman nor any explanation was
called for. In the case in hand, the respondent has failed to prove the plea of abandonment of job by
the petitioner.

11. Though the respondent has failed to prove abandonment of job by the petitioner yet the
petitioner has also not proved that he was terminated by the respondent by retaining the junior to
him. He has also not proved that fresh hands were employed after his termination without giving
him priority. The claim of the petitioner has been visited by the undue delay and there is no
explanation whatsoever on the record to justify the same. The petitioner has alleged his termination
in November, 1999 and he had approached the Labour Officer after a gap around 10 years as said
by him. The reference is dated 14 March, 2017 and 17 years have passed in the meantime. The
petitioner has not placed on record the copy of demand raised by him to make this Court believe
that he has raised the demand on time and there was inaction on the part of Labour Commissioner
to forward the reference to this Court. Had the petitioner been actually terminated by the
respondent in the year 1999, he would have been immediately approached the labour department
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with a complaint or raised the demand as he himself claims that junior to him were retained and
fresh hands were also employed. Since the petitioner slept over his right for more than 10 years it is
but natural that he had himself left the work though it is technically not proved that he has
abandoned the job but conduct of the petitioner has been such that he never approached the
authorities at the earliest with his grievances. Otherwise also, no seniority list of the employees has
been proved on the record nor to show that any workman junior to him was retained by the
department at his cost. No document has been placed on the record to show that any other person
was engaged by the department after him without giving him the priority. Thus there is no breach
of the provisions contained in Sections 25-G and 25-H of the Act. The petitioner has although
tendered on record the disability certificate of his daughter Ext.PW1/B yet no relief can be
granted in his favour for the reason that he has failed to prove that there had been breach of
mandatory provisions of the law. The petitioner has tendered on record his driving licence Ext.
PW1/C and copy of the judgment whereby he was acquitted of the accusation yet these documents
have no direct bearing on the issue involved.

12. Thus, for the aforesaid reasons the petitioner has failed to prove that his services were
terminated by the respondent without complying with the provisions of the Act. Thus the petitioner
is neither entitled for reinstatement nor any consequential benefits including the compensation.
The petition is also held to have suffered on account of delay and latches. Issues No. 1 and 2 are
held against the petitioner and issues No.4 in favour of the respondent.

ISSUES No. 3,5 and 6

13. Since no violation of the provisions of Sections 25-F, 25-G and 25-H of the Act is
established, therefore, the petitioner has no cause of action and the petition is not maintainable.
Issues No.3 and 5 are answered in favour of the respondent. As the respondent has failed to point
out as to which party has not been joined in the reference, therefore, this issue is held against the
respondent.

RELIEF

14. In view of my above discussions, the present claim petition merits dismissal and is
accordingly dismissed. Parties are left to bear their own costs.

15. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 5th day of April, 2022.
Sd/-
(HANS RAJ),
Presiding Judge,
Labour Court-cum-Industrial
Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. :906/2016
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Date of Institution : 24-12-2016
Date of Decision : 06-04-2022

Shri Balbir Singh s/o Shri Roshan Lal, r/o Village Kufru, P.O. Bassi, Tehsil Joginder
Nagar, District Mandi, H.P. . .Petitioner.

Versus

The Senior Executive Engineer, Electrical Division, H.P.S.E.B. Limited, Joginder Nagar,
District Mandi, H.P. . .Respondent.

Reference under section 10 (1) of the Industrial Dispute Act, 1947

For the Petitioner : None for the petitioner
For the Respondent : Shri Anand Sharma, Ld. Adv.
AWARD

The following reference has been received from the appropriate Government for
adjudication:

“Whether alleged termination of the services of Shri Balbir Singh s/o Shri Roshan Lal, r/o
Village Kufru, P.O. Bassi, Tehsil Joginder Nagar, District Mandi, H.P. w.e.f. 25-12-1996 by
the Senior Executive Engineer, Electrical Division, H.P.S.E.B. Limited, Joginder Nagar,
District Mandi, H.P. who has worked as beldar on daily wages basis and has raised his
industrial dispute vide demand notice dated 13-02- 2015 after delay of more than 18 years,
without complying with the provisions of the Industrial Disputes Act, 1947 is legal and
justified? If not, keeping in view of working period during year 1996 for 51 days
respectively and delay of more than 18 years in raising the industrial dispute, what amount
of back wages, seniority, past service benefits and compensation the above ex-worker is
entitled to from the above employer/management?”

2. The petitioner has averred in his statement of claim that he was engaged as daily wage
beldar under Electrical Division, Joginder Nagar in the year 1996 and worked as such till 31.3.2000
with sincerity and hard work. He was given fictional breaks by the respondent on the pretext of
non- availability of work and at the time of his termination he was assured that whenever work will
be available, his services shall be re-engaged. The respondent is said to have violated the principle
of ‘Last Come First Go’ by retaining the workmen namely S/Sh. Gulab Singh, Hari Singh, Chet
Ram, Pratap Chand, Raj Kumar, Ramesh Kumar etc., who are junior to the petitioner. The
respondent also engaged new workmen after the termination of the petitioner without firstly
engaging the petitioner. The petitioner has submitted that he served a demand notice on 12.3.2009
upon the competent authority but he was informed on 19.11.2009 that since he had not completed
240 days in preceding twelve months prior to his termination and there was no justification of
making the reference. The petitioner came to know that on similar facts reference was
forwarded to this Court in respect of Shri Shyam Singh, therefore, the petitioner again submitted his
demand notice to the respondent and in this manner the reference was made. The petitioner has
submitted that his termination is against the fundamental principles of the Act as the juniors
have been retained at the time of his termination and fresh hands were also engaged without
engaging him firstly. In the aforesaid backdrop, the petitioner has prayed that his termination is bad
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in the eyes of law, and therefore, the same be quashed and he be ordered to be re-engaged along-
with all the consequential benefits.

3. The respondent has resisted and contested the claim and taken up the plea of
maintainability, cause of action, locus standi, estoppel, claim being barred under Order 2 Rule 2
CPC and Section 11 CPC. On merits, the respondent has admitted that the services of the petitioner
were engaged as a daily rated beldar under muster roll No.391 w.e.f. 04.11.1996 t024.11.1996 and
thereafter under muster roll No.431 dated 25.11.1996 to 24.11.1996 total for 51 days. As per the
respondent, the services of the petitioner were not terminated but his employment was only for
51 days for a specific work and as soon as the work was completed the services also came
to an end. The claim is said to be hopelessly time barred. It is submitted that the petitioner has
wrongly and in a distorted form presented the facts, and therefore, his claim is liable to berejected.

4. Rejoinder was not filed and from the pleadings of the parties and keeping the reference
in mind following issues are framed for determination on 18.2.2020:—

1. Whether the petitioner was illegally and unjustifiably terminated by the respondent
w.e.f. 25-12-1996, as alleged. If so, its effect? ..OPP.

2. Whether the claim is not maintainable, as alleged?. . ..OPR.

3. Whether the petitioner has no locus standi and cause of action to file the present case,

as alleged? ..OPR.
4.  Whether the petitioner is estopped to file the present claim by his act and conduct, as
alleged? ..OPR.
5. Whether the claim petition is barred under Section 11 and Order 2 Rule 2 C.P.C., as
alleged? ..OPR.
Relief.

5. I have heard learned counsel for the respondent atlength and considered the material
on record.

6. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : Discussed
Issue No. 2 Discussed
Issue No. 3 Discussed
Issue No. 4 Discussed
Issue No. 5 Discussed
Relief : Petition is dismissed.
REASONS FOR FINDINGS
ISSUE No. 1

7. It may be stated at the very beginning that the petitioner obtained several opportunities
to lead evidence and no evidence was ultimately led. The learned counsel appearing for the
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petitioner Shri Rajinder Thakur although pursued the matter on different dates but when he could
not procure the evidence, he pleaded no instruction on 19.2.2022 after availing more than six
opportunities. Still notice was issued to the petitioner asking him to appear before the Court on 1*
April, 2022. The notice was duly served upon him but he did not put his appearance. Taking into
account all these development this Court was left with no option but to proceed against exparte
against the petitioner, as the reference could not be dismissed in default but it has to be
answered. Since the petitioner has not appeared despite of specifically notified of the date it
appears that he is not interested in pursuing the claim. It further appears that petitioner does not
want to work in the departmentand he has settled somewhere else. It is for this reason that he did
not appear before the Court on more than six dates when he was given opportunity to lead
evidence. It further appears that when his counsel failed to procure the presence of the petitioner,
therefore, he also pleaded no instructions. Despite ofall these facts, this Court issued notice for the
petitioner asking him to put his appearance before the Court on 1* April, 2022 and the petitioner
still did not appear despite of having been served personally. The conduct of petitioner is thus
indicative of the fact that he has lost his interest in the litigation and is not pursuing the same.
Therefore, this court is left with no option but to answer the Award on the basis the material
available with it.

8. It is basic law that whatever is pleaded the same has to be proved by leading evidence
and only then the pleadings become admissible and can be relied upon by the Court. When no
evidence is led by the petitioner, the contents of the petition are not proved and, therefore, no relief
can be granted to him. In the case in hand, since the petitioner has neither appeared as witness in
the witness box nor examined any other witness, therefore, it is not proved that his services were
illegally terminated and juniors to him were retained. The petitioner has not led any evidence on the
record to prove that the respondent has engaged fresh hands after the termination of the petitioner
without affording him an opportunity to work, hence, the petitioner is not entitled for the relief as
claimed by him. Issue No.1 is held against the petitioner.

ISSUES No. 2 to 5

9. Since no evidence has also been led by the respondent, therefore, these are not
established. Otherwise also, the petitioner has to stand on his own legs and not on the weakness of
the adversary. Since the petitioner has himself notled evidence, therefore, he is not entitled for the
relief claimed and the reference is answered in negative. Issues No. 2 to 5 are answered against the
petitioner. Parties are left to bear their costs.

10. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 6th day of April, 2022.

Sd/-

(HANS RAJ),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 48/2017
Date of Institution : 24-01-2017
Date of Decision : 07-04-2022

Shri Ashok Singh s/o Shri Mangat Ram, r/o Village Baghni, P.O. Khushinagar, Tehsil
Nurpur, District Kangra, H.P. . .Petitioner.

Versus

The Principal, M.C.M.D.A.V. Senior Secondary Public School, Baghni (Nurpur), District
Kangra, H.P. . .Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947
For the Petitioner : Shri Rahul Sharma, Ld. Adv.
For the Respondent  : Shri R.S. Rana, Ld. Adv.

AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) of the Industrial Disputes Act, 1947 (hereinafter referred to as ‘the
Act’ for short).

“Whether termination of services of Shri Ashok Singh s/o Shri Mangat Ram, r/o Village
Baghni, P.O. Kushinagar, Tehsil Nurpur, District Kangra, H.P. who was employed as
school bus driver w.e.f. 28- 11-2015 by the Principal, M.C.M.D.A.V. Senior Secondary
Public School, Baghni (Nurpur) District Kangra, H.P., without complying with the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, what amount
of back wages, seniority, past service benefits and compensation the above worker is
entitled to from the above employer?”

2. The petitioner has pleaded in his statement of claimthat he was engaged as a Driver by
the respondent to drive theschool bus on daily wages in the year 1995 and was verbally disengaged
on 28.11.2015 after more than 22 years of continuous service by retaining junior daily
wagers/drivers, and thus, principles of Section 25-G of the Act were flagrantly violated. Not only
this, after the disengagement of the petitioner, fresh hands were engaged as school drivers and the
petitioner was not even given a notice required under the law before his termination despite of the
fact that he had already completed 240 days in each calendar year during his tenure. According to
him, he is presently out of job and since hisdisengagement was in contravention to the fundamental
provisions of the Act, therefore, his reinstatement be ordered with all the consequential benefits.

3. The respondent school has resisted and contested the claim on the plea that the services
of the petitioner were purely on temporary basis and he had not completed 240 days of continuous
service. It is further case of the respondent that the petitioner was never disengaged but he
voluntarily resigned from the job by posting his resignation letter through registered post, hence, he
had neither any cause of action nor was entitled for any relief, as resignation does not amount to
retrenchment for the purpose of the Act. It is further explained that there are as many as seventeen
drivers in the school but the conduct and behaviour of the petitioner was not upto the mark as he
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used to come late for his duties; did not bother about anything, drove the bus beyond his approved
route and also refused to drive other vehicles when his bus broke down on account of mechanical
issues. All emoluments of the petitioner are said to have been released and the conduct of the
petitioner in resigning without one month’s notice was also not appreciable as there was scarcity of
drivers and it was not possible to engage a new driver at once and thus great inconvenience was
caused to the children on account of non- availability of the conveyance. Denying other allegations
as incorrect, the respondent has prayed for dismissal of the claim.

4. The petitioner filed rejoinder and reaffirmed the averments so made in the petition and
stressed upon the fact that he had completed more than 243 days in twelve calendar months
preceding his verbal disengagement in November, 2015 and neither statutory notice was served
upon him nor statutory compensation was paid. He further explained that he had never tendered his
resignation but a blank signed paper obtained by the school in the past in a routine manner in good
faith was converted into his resignation in order to illegally terminate him. He further
pointed out that he remained without any work and was not operating his personal transport as
alleged.

5. From the pleadings of the parties and the crux of the reference following issues
were framed on 05.08.2018 for determination:—

1.  Whether the termination of the services of the petitioner by the respondent w.e.f.

28.11.2015 is/was illegal and unjustified as alleged? ..OPP.
2. Ifissue no.l is proved in affirmative to what service benefits the petitioner is entitled
to? ..OPP.
3. Whether the claim petition is not maintainable in thepresent form as alleged? ..OPR.
4.  Whether the petitioner has no locus standi to filethe case as alleged? ..OPR.

5. Whether the petitioner has no cause of action to filethe present case as alleged? . .OPR.

6.  Whether the petitioner has not approached the Court with clean hands as alleged?
..OPR.

7.  Whether the petitioner has suppressed the true and material facts from the Court as
alleged? ..OPR.

Relief.

6. I have heard learned counsel for the parties at length and considered the material on
record.

7. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 No
Issue No. 2 decided accordingly
Issue No. 3 No
Issue No. 4 No
Issue No. 5 No
Issue No. 6 No
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Issue No. 7 No
Relief :  Petition is partly allowed per operative part of the Award
REASONS FOR FINDINGS
ISSUE No.1

8. It is clear from the pleadings that the petitioner was engaged as a Driver in the year
1995 and he worked as such till November, 2015 when his services were orally terminated. The
petitioner has specifically pleaded that he had worked for more than 240 days in a span of twelve
calendar months preceding his termination. The respondent has not disputed the factum of
engagement of the petitioner in the year 1995 but has pleaded vaguely that he has not
completed 240 days in the calendar month preceding his termination. It may be stated here that the
Act is a beneficial legislation and it has been enacted to benefit those workmen who are made to
suffer by their employers for wrongful reasons by denying the legitimate benefits to which they are
entitled to under the law. The court has to draw the presumptions in favour of the workmen unless
categorical evidence is led by the employer to rebut the presumptions. In the case in hand, the
respondent school is theemployer and the custodian of the records of all the employees. Once, it is
an admitted fact that the petitioner was engaged in the year 1995 and has worked as such till
November 2015, it can be legitimately inferred that the petitioner had worked for more than 240
days in the calendar year preceding his termination as it is not the case of the respondent that the
petitioner was terminating on some earlier occasions as well. Since the respondent is the custodian
of the record as well, therefore, the onus was upon the respondent to prove that the petitioner has
not worked for 240 days or more ina span of twelve calendar months preceding his termination.
No such evidence has been led on the record, hence, therespondent has failed to rebut the aforesaid
presumption. An adverse inference is liable to be drawn against the respondent to the effect that the
record of the school was intentionally withheld for the reason that had it been produced, it
would have damaged the case of the respondent. Thus it is established that the petitioner has
completed 240 days in the calendar year preceding his alleged termination. In the aforesaid
background the question to be answered is whether there has been violation of section 25 F(a ) of
the Act? Before this question is answered, another plea raised on behalf of the respondent discussed
hereinafter needs to be dealt with.

9. The respondent has, infact, come up with the specific case before this Court to the
effect that the services of the petitioner were never terminated but he had voluntarily resigned from
the job by posting a registered letter dated 26.11.2015 which was received in the school on
27.11.2015 and the resignation was accordingly accepted on 28.11.2015. Thus, the respondents
case is that of voluntary resignation by the petitioner does not amount to termination. The learned
counsel appearing for the respondent has cited a ruling of Hon’ble Supreme Court reported in AIR
1990 SC 1808 titled as M/s J.K. Cotton Spg. & Wvg. Mills Company Ltd., Kanpur, vs. State of
U.P. and Ors.,wherein it was held by the Hon’ble Court that voluntary resignation does not amount
to termination. The petitioner has seriously disputed this plea and has rather specifically pleaded in
the rejoinder that he had never resigned for his work but a blank singed paper obtained earlier in
good faith was converted into a resignation by the respondent and the same was intentionally and
promptly accepted so that the petitioner could be ousted from the job by way of illegal means and
he could not take the advantage ofthe provisions of the Act.

10. The Learned counsel for the petitioner has argued the case on the aforesaid lines and
the learned counsel for the respondent has argued that had any document been fabricated, the
petitioner would have approached the police and other authorities at once and lodged FIR
according to law. Since the petitioner remained silent for long it is thus clear that he had not reasons
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to challenge the resignation tendered by him. This is a crucial dispute of facts and needs a closer
examination by going through the entire material available on the record.

11. When the evidence led by the parties is carefully examined, it becomes clear from
several documents placed on record by the respondent viz. Ext. RW3/B to Ext. RW3/S that in the
year 2015 several notices were issued to the petitioner by the school management alleging
irregularities and deficiencies in his service. All these documents when examined reveal that some
times the petitioner was asked to enhance the average of the Bus and other-times peon were sent
in the campus to call for this driver. There are several notings of the school peonshowing that when
school peon went to call for this driver, he was found absent in the campus. All these, notices
tendered onthe record by the respondent show that relation between the school management and the
petitioner had been very strained especially in the year 2015.

12. Tt is in the aforesaid background that this Court hasexamine the entire evidence to find
out whether the resignation as pleaded by the respondent is genuine or it is a tailored document to
dislodge the petitioner from the job. When the affidavits of the witnesses examined by the
respondent especially Shri Suresh Kumar (Ext.RW1/A), Shri Yash Pal (Ext. RW2/A) and Shri Mast
Ram (Ext. RW3/A) are carefully examined it is recorded therein that the petitioner sent the
resignation through registered letter on 26.11.2015 and on 27.11.2015 he came in the school and
insisted that his resignation be accepted with promptness. All these witnesses have specifically
stated in the affidavits that the petitioner was apprised of the fact that he had not issued one months
notice and it was not possible to spare his services at once as there was no body to ply the bus. It is
therefore, clear from the facts aforesaid that in case any employee of the school intended to resign it
was mandatory for him at least to serve a notice (one months’ advance) to the management so that
the management could arrange for another employee. If the petitioner has resigned on 26.11.2015
by dispatching the resign through registered post received on 27.11.2015, why the resignation was
accepted on 28" November, 2015 when the respondent management was of the view that the
services of the petitioner could not be spared at once, and he should have served one month
advance notice on the management? Nothing has been placed on the record by the respondent to
show that any effort for conciliation took place or the petitioner was seriously counseled to
withdraw his resignation and resume his work. No correspondence was done with the petitioner
informing him that his services could not be spared at once on account of the exigencies of the
duties and his resignation shall be treated as one months’ notice and shall be accepted after one
month. What was hurry in accepting the resignation? There is no explanation, whatsoever, on the
record.

13. When the pleadings and evidence are subjected to appreciation there is no mention of
the fact that the petitioner wanted to resign from the job and he had tried to tender his resignation
earlier also but was persuaded by the school management to not to do so. There is nothing on the
record to show that when the petitioner tried to resign by submitting his resignation letter in the
school, the same was not accepted. When the petitioner has been working in the school for more
than 15 years continuously and when there is nothing on the record to suggest that school
management was not accepting the resignation letter from him in the school, why the petitioner
shall go to the post office to post a registered letter to the school authorities on 26.11.2015
when he was regularly attending the school? In case the petitioner intended to resign by posting his
resignation letter on 26.11.2015, then why the petitioner was going the school on 27.11.2015 and
28.11.2015? All these facts indicate that the petitioner had no such intentions to tender his
resignation and for this reason he attended the school on 27.11.2015 and 28.11.2015. When the
resignation was accepted on 28.11.2015 and relieving order Ex.RW1/B was being handed over to
him in the school the petitioner is said to have refused to accept the same. In case, the petitioner
intended to resign and had tendered his resignation why he shall refuse to receive the relieving
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orders when tendered to him in the school? The respondent management has come up with a plea
that respondent was insisting that the letter be sent to him by post. This is not an acceptable
explanation. It is highly doubtful that the petitioner who had been regularly attending the school
will tender the resignation by going to the post office by post a registered letter. It is again highly
doubtful that the petitioner will come to the school on next day of tendering his resignation and
the third day i.e. 28.11.2015. The resignation letter Ext.RW1/T is equally suspicious in nature. This
letter has been typed in Hindi and it carries signature of Shri Ashok Singh. The postal envelop
Ex.RW3/W is also typed in Hindi and it also carries name of Shri Ashok Singh but there are no
signature on this letter by Shri Ashok Singh. Had the petitioner himself got this letter typed and
dispatched he would have also signed the envelop of the letter. It appears that this document was
fabricated on a blank paper and for this reason it was got typed in Hindi on typing machine so that
the comparison of handwriting could be avoided at the later stage. When the contents of this
resignation are gone through no satisfactory reason has been mentioned therein for quitting the
job. Only it is mentioned that since the petitioner is given different Buses time to time, therefore, he
does not want to work as a driver. When the petitioner had been working with the respondent for
last 15 years he would not have resigned on such a petty ground. Had the petitioner really intended
to resign, he would have tendered his resignation in the school itself. Had the petitioner intended to
resign, he would have after tendering resign not come to the school for next two days. Had the
petitioner intended to resign he would not have been refused to accept the relieving order. From all
these facts it is proved that this letter is not a genuine one but it has intentionally been fabricated in
such manner so as to show that petitioner has resigned from his job. The malafide intentions on
the part of the school management are writ at large in this case. Ext. RW3/U is pay-in-slip whereby
the dues of the petitioner had been deposited in his account to the tune of Rs.20,830/-. These dues
were deposited in the account of the petitioner on 27.11.2015. This fact has also been spoken in the
affidavit of Shri Suresh Kumar Sr. Assistant (Ex.RW1/A). He has categorically stated that
whatever dues of the petitioner were admissible, the same were deposited in his bank account on
27.11.2015. When the resignation was accepted on 28.11.2015where was the question of depositing
the dues of petitioner on 27.11.2015 in his bank account. What was the hurry in depositing his dues
in the bank account before accepting his resignation? The resignation letter was recieved on
27.11.2015, and to the surprise of this court, the respondent deposited the dues of the petitioner on
27.11.2015 itself, when the letter was not even officially dealt with. There is no explanation on the
record. Had the petitioner infact submitted his resignation and had the intention of the school
management been clear, the school management would have counseled him to withdraw his
resignation and would have been apprised him that his services could not be dispensed with at a
such short notice on account of the exigency of the work involved. When the petitioner was old
employ of the respondent having served the school for more than 15 years, school management
would have not get rid of him in high hastebut persuaded him to think over his decision. When the
school authorities have insisted in every affidavit sworn in evidence that the petitioner was told that
he should have served one month’s notice exhibiting his intentions to resign from job so that
adequate arrangement could be made, then why the school management acted in such a high haste
and cleared all dues of the petitioner even before accepting the resignation on the day when the
postal letter was recieved. All these facts to show that the school management was willing to get rid
of the petitioner and therefore, all the requirements were dispensed with and the alleged resignation
of petitioner was immediately accepted. Infact, it is clear from the facts and circumstances that the
petitioner had never resigned from his services but a blank paper signed by him was converted into
his resignation and that too by preparing the resignation on Hindi typewriting machine so that
question of identification of handwriting does not arise at the later stage. It is clear that resignation
was posted from the post office and it was accepted in high haste despite all the fact that petitioner
was coming to school every day. Thus from the aforesaid facts and circumstances it is clearthat this
resignation is not a voluntarily resignation but is a highly suspicious document and it cannot be
relied upon.Rather it is proved that this document has been used to get rid of the petitioner so that
he could not even take the recourse to the Court under the provision of the Act. So far as argument
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that the petitioner did lodge the report is concerned, the petitioner has not disputed his signatures
on the resignation letter and since the resignation letter was typed in Hindi, therefore, he could not
have done anything in the matter as handwriting was not in issue. No evidence has been led by the
respondent school to the effect that no blank signed papers were ever obtained from its workman in
good faith and the plea of the petitioner was false. When there had been so much dissatisfaction
with the work of the petitioner as is clear from various notice proved on the record why regular
inquiry was not initiated against him and why his services were not terminated as per law. The
petitioner has himself appeared as PW1 and has categorically said that he never intended to resign
nor he has resigned. He had specifically said that some blank papers signed earlier by him were
converted into resignation and his services were terminated. Otherwise also, a person who
voluntarily resigns from his job does not approach the court for his reinstatement. The petitioner
has examined one Chowkidar as PW2 who was also removed from the school and he has tried to
make out of the case in favour of the petitioner. Even if statement of this witness Shri Harbans
Singh is disregarded even then the petitioner has been able to make out that he has not resigned
from school but a blank paper was converted into resignation letter with malafide intentions. The
witness examined by the respondent have specifically been cross- examined by asking them that
the resignation was obtained by way of cheating. These witness have denied the suggestion. It is
but natural that they will not admit such suggestion and damage themselves.

14. For the aforesaid discussion it is held that resignation is not proved to be a voluntary
act of the petitioner and dispensing the the services of the petitioner on the basis of the same
amounts to termination. without complying with the provisions contained in Section 25-F (a) of the
Act as neither notice as required under law nor compensation was paid to him. It is also
admitted fact on the record that junior workmen to the petitioner have been retained and they are
still working. Thus, there is violation of provisions of Section 25-G and 25-H of the Act. It is
therefore held that termination of the services of the petitioner is a illegal and cannot be justified.
Issue no.1 is decided accordingly.

ISSUE No. 2
15. Since the issue not 1 has been held in favour of the petitioner, therefore he is held

entitled for reinstatement but he is not entitled for back wages by taking into account the fact that
he is said to be driving his own vehicles for gains. Issue No.2 is also decided accordingly.

ISSUE No. 3

16. In view of the discussion of issues no.l and 2 the petition is maintainable. Issue no.3
too is decided accordingly.

ISSUES No. 4 and 5

17. In view of the findings on the issues no.1 and 2 thepetitioner has locus standi as well as
cause of action hence issues no. 4 and 5 are decided accordingly as well.

ISSUES No. 6 & 7

18. No evidence has been led on these issues by the respondent the petitioner is proved to
have not concealed material facts from the Court therefore issues no.6 and 7 are also decided
accordingly.
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RELIEF

19. In view of my discussion on the above issues, it is held that the claim petition succeeds
in part and is partly allowed. The respondent is directed to re-engage the petitioner forthwith. He
shall be entitled seniority and continuity in service from the date of his illegal termination except
back wages. The parties are left to bear their costs.

20. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 7th day of April, 2022.

Sd/-

(HANS RAJ),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 585/2016
Date of Institution : 24-08-2016
Date of Decision : 08-04-2022
Shri Dila Ram s/o Shri Jalam Ram, r/o Village Soul, P.O. Batwara, Tehsil Sunder Nagar,
District Mandi, H.P. . .Petitioner.
Versus

The Divisional Forest Officer, Wild Life Division, Kullu, District Kullu, H.P.
. .Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Shri Rajat Chaudhary, Ld. Adv.
For the Respondent Shri Anil Sharma, Ld. Dy.DA
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) ofthe Industrial Disputes Act, 1947 (hereinafter referred to as ‘the
Act’ for short).

“Whether alleged termination of services of Shri Dila Ram s/o Shri Jalam Ram, r/o Village
Soul, P.O. Batwara, Tehsil Sunder Nagar, District Mandi, H.P. during year, 1993 by the
Divisional Forest Officer, Wild Life Division, Kullu, District Kullu, H.P., who had
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worked on daily wages and has raised his industrial dispute after 17 years vide demand
notice dated 9.4.2010, without complying the provisions of the Industrial Disputes Act,
1947 is legal and justified? If not, keeping in view of delay of 17 years in raising the
industrial dispute, what amount of back wages, seniority, past service benefits and
compensation the above ex-worker is entitled to from the above employer/management?”

2. The petitioner has pleaded in his statement of claim that his services were engaged as
daily wage worker w.e.f. 01.01.1989 and served the respondent department as such till 1993 when
he was disengaged orally, whereas, workmen junior to him namely S/Sh. Shuku Ram, Joginder
Singh, Mouji Ram, Raj Kumar and Devinder Singh were retained. He was not called to resume his
work, hence the respondent violated the provisions of Section 25-F (a) 25-F (b), 25-G and 25-H of
the Act. Praying the relief of his reinstatement, the petitioner has pleaded that he was still
unemployed and was willing to work.

3. The respondent resisted and contested the claim and submitted that the petitioner was
engaged as a daily wage workman w.e.f. March, 1989 and he worked intermittently and left the
work in 1993 voluntarily as was clear from the Mandays Chart. The respondent denied that
workmen junior to the petitioner were retained. As per the respondent, the claim of the
petitioner is vitiated by the delay and latches as he raised his demand for the first time vide notice
on 09.4.2017 and there is no explanation, whatsoever, to justify the delay of 17 years. So far other
workmen are concerned they were engaged as per the orders of the Court and not otherwise. It is
submitted that the respondent has not violated any provisions of the Act and the claim of the
petitioner was defeated by the latches and delay, and at the same time, it was devoid of any merits.

4. The petitioner filed rejoinder and reaffirmed the averments so made in the petition. He
has impressed upon the fact that work was not abandoned by him and his services were terminated

orally by the respondent by retaining several workmen junior to him.

5. From the pleadings of the parties, following issues were framed while keeping in mind
the reference received:—

1.  Whether termination of services of the petitioner by respondent during year, 1993

is/was legal and justified as alleged? ..OPP.
2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.
3. Whether the claim petition is not maintainable in thepresent form as alleged? ..OPR.

4.  Whether the claim petition is bad on account of delay and latches on the part of
petitioner as alleged? ..OPR.

Relief.

6. I have heard learned counsel for the petitioner as well as learned Deputy District
Attorney for the respondent at length and considered the material on record.

7. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under: —

Issue No. 1 :  Decided accordingly
Issue No. 2 :  Decided accordingly
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Issue No. 3 : No
Issue No. 4 : Decided accordingly
Relief :  Petition is partly allowed awarding lump-sum compensation of

%70,000/- per operative part of the Award.

REASONS FOR FINDINGS
ISSUES No.1to 4

8. All these issues are taken up together for discussion and disposal as they are
interlinked so as to avoid repetition of facts and evidence.

9. The respondent has examined Shri Rakesh Kumar, IFS as RW1, who has tendered his
affidavit Ext RW1/A. A bare perusal of the same reveals that the petitioner has worked for 10 days
in the year 1989, 116 days in 1990, 233 days in 1991, 160 days in 1992 and 119 days in the year
1993. The Mandays Chart has been tendered by him on the record as Ext.RW1/B showing that in
the year 1993 the petitioner has worked for 119 days and in the year 1992 for 160 days. When this
Mandays Chart is carefully examined it becomes clear that the petitioner has worked for 26 days
in October, 1992 and thereafter he worked in May, 1993 for 22 days and continued his work till
September, 1993. It is thus very much clear that the petitioner has not completed 240 days work in
a span of 12 calendar months preceding his termination. Thus, the provisions of Section 25-F (a) is
not attracted and requirement of one month’s advance notice or compensation in lieu of the same
was not the requirement. The petitioner has not led any evidence to the contrary to show that he
had worked uninterruptedly in the years 1992 and 1993. He has neither pleaded nor proved that he
was given fictional breaks with a view to prevent him from completing 240 days nor there is any
reference to this effect from the appropriate Government. Therefore the question of fictional breaks
does not arise for consideration in this case.

10. When the affidavit of Shri Rakesh Kumar (RW1) is further examined it is clear that
S/Sh. Shukru Ram, Joginder Singh, Mouji Ram, Raj Kumar and Devinder Singh were engaged in
the year 1991, 1994 and 1998. It is thus clear that after 1993 S/Shri Joginder Singh, Mouji Ram,
Raj Kumar and Devinder Singh have been engaged. This is a violation of Sections 25-H of the Act.
In case after the alleged termination of the petitioner that took place in the year 1993, the
respondent intended to engage the workmen the first priority should have been given to the
petitioner. The respondent has taken up the plea of abandonment of work by the petitioner whereas,
the petitioner has denied the same and claimed his termination. So far plea of abandonment is
concerned it is always for the employer to prove the same by leading positive evidence. The
respondent herein has neither pleaded nor proved that any notice was issued to the petitioner
asking himto join the work. No explanation of the petitioner as to why he was-not reporting to the
work was called for. There is no explanation or clarification sought from the petitioner to the effect
whether he was willing to work or he intended to abandon the same intentionally. No inquiry was
conducted into the gross negligence of the petitioner in not reporting to his duties. No order/noting
was prepared before proceeding to engage other workmen to carry on the work showing that the
petitioner was not interested to do the work. Thus, the plea of abandonment has not been
established by the respondent.

11. The next question arising for consideration is whether the petitioner is proved to have
approached the Labour Commissioner with delay and whether the delay has been explained? It is
also to be seen by the Court whether the delay has defeated the right of the petitioner for
reinstatement or not? It is the case of the respondent itself that workmen were engaged upto the
year 1998. The petitioner did not approach the Labour Commissioner earlier in time pointing out
that new workmen were being engaged by the respondent and he was not given re-engagement
despite of the fact that he had already worked in the department before his termination. The
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petitioner has not moved any application to the respondent officers asking them to re-employ
him as the work was very much available and new workmen were being engaged, and such act
would be in sheer violation to the provisions contained in Section 25-H of the Act. The petitioner
neither represented in the year 1994 nor upto the year 1998 and he forthe first time approached the
Labour Commissioner by raising his demand in the year 2010. Thus, a long period passed in
between due the inaction of the petitioner. It is not pleaded by the petitioner that he was not aware
of all these facts. It is also not pleaded and proved that he was misguided by the department every
time whenever he requested for his re- engagement. It is also not the case of the petitioner that he
left the place of his residence for good after leaving his address with the office asking them to recall
whenever the work for him was available. The petitioner is resident of the same area and can be
said well versed with the factual position. When the work was available and junior workmen
were being engaged by the respondent, the petitioner chose to remain silent for more than 10 years
and had a realization very late that new workmen were being engaged by the department without
giving priority to him. The petitioner has appeared as PW1 in the witness box and his affidavit is
Ext.PW1/A. The affidavit isequally silent regarding the delay occasioned in raising the protest. Had
the petitioner explained the reasons which made him to approach the Labour Commissioner with
delay, the Court would have obtained an opportunity to examine them and give a finding as
to whether the petitioner had a plausible reason for the delay. Since the affidavit ExtPW1/A is
silent on this aspect therefore the damage cannot be undone.

12. Tt is true that after the petitioner left the work new workmen were re-engaged till the
year 1998 by the respondent and they have now been regularized as is clear from the seniority list
Ext. P1 and Ext. P2, still the petitioner is not entitled for reinstatement as much water has flown
under the bridge by lapse of considerable time. Such position has been dealt with by the Hon’ble
High Court of Himachal Pradesh in several pronouncements on the effect of delay and latches. In
Roop Singh vs. Executive Engineer, HPPWD, 2019 (2) ShimLC 645 was pleased to examine the
case of workman who had issued demand notice after 12 years of his alleged retrenchment. The
Hon’ble Court while discussing the entirelaw on the issue was pleased to observe in Para No. 9
that since the petitioner had issued the demand notice after about 122 years of his alleged
retrenchment much water had already flown under the bridge and as such the Tribunal had not
committed any error while awarding compensation in lieu of reinstatement and other benefits. In
Prakash Chand vs. Executive Engineer, HPPWD, Civil Writ Petition No. 273/2019 decided on
09 April, 2019, the retrenched workman had raised the dispute after nine years before this court and
he was awarded compensation to the tune of X1 lakh. The Hon’ble High Court in Writ Petition
was pleased to affirm the award holding that much water had already flown under the
bridgeand thus no error was committed by ordering the compensationin place of reinstatement. The
Hon’ble High again in Vyasa Devi vs. Executive Engineer, HPPWD, Civil Writ Petition No.640
of 2019 decided on 24 April, 2019 was pleased to hold in the similar manner and the award of the
Tribunal whereby compensation of ¥60,000/- was awarded in her favour was upheld as there was
delay of 11 years in raising thedemand by Smt. Vyasa Devi.

13. In the case in hand, the petitioner has been able to prove that there has been violation
of Section 25-H of the Act. Taking into account that the petitioner has worked for 638 days w.e.f.
1989 to 1993 coupled with the fact that he has not shown any interest in work by not approaching
the department soon after the very first workman was engaged after his alleged termination and
further the fact that the petitioner has raised his demand after a period of seventeen years, much
water has already flown under the bridge and reinstatement cannot be ordered as a matter of right.
The petitioner can, however, be compensated by awarding adequate compensation by taking into
account the facts and circumstances narrated hereinabove. A sum of @70,000/- shall be the
appropriate amount of compensation that can be awarded in his favour in lieu of reinstatement and
all other consequential benefits. All these issues are decided accordingly.
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RELIEF

14. In view of my discussion on the above issues, it is held that though there had been
violation of Section 25-H of the Act by the respondent in this case but the petitioner had raised
demand after gap of 17 years and his claim has been thus vitiated by delay and latches, hence
reinstatement and other consequential benefits cannot be granted in his favour but he isheld entitled
for compensation to the tune of ¥70,000/- (Rupees Seventy thousand only), which would be paid
within four months by the respondent and from the date of receipt of Award failing which the
respondent shall be liable to pay the interest @ 6% per annum on the said amount from the date of
award till the date of its realization. Parties are left to bear their costs.

15. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today this 8th day of April, 2022.

Sd/-

(HANS RAJ),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 142/2016
Date of Institution : 17-03-2016
Date of Decision : 12-04-2022

Shri Tek Chand s/o Shri Lekh Ram, r/o Village Sanihal, P.O. Khural, Tehsil Sunder
Nagar, District Mandi, H.P. . .Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Division, Sunder Nagar, District Mandi, H.P.
. .Respondent.

Reference under section 10 (1) of the Industrial Dispute Act, 1947

For the Petitioner : Shri Rajat Chaudhary,
(Ld. Vice-Counsel)
For the Respondent : Shri Vivek Dogra, Ld. ADA
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) ofthe Industrial Disputes Act, 1947 (hereinafter referred to as ‘the
Act’ for short).
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“Whether the industrial dispute raised by the worker Shri Tek Chand s/o Shri Lekh Ram, r/o
Village Sanihal, P.O. Khural, Tehsil Sunder Nagar, District Mandi, H.P. before the
Executive Engineer, H.P.P.W.D. Division, Sunder Nagar, District Mandi, H.P. vide
demand notice dated 17.08.2010 regarding his alleged illegal termination of service during
September, 1998 suffers from delay and latches? If not, Whether termination of the services
of Shri Tek Chand s/o Shri Lekh Ram, r/o Village Sanihal, P.O. Khural, Tehsil Sunder
Nagar, District Mandi, H.P. by the Executive Engineer, H.P.P.W.D. Division, Sunder Nagar,
District Mandi, H.P. during September, 1998 without complying the provisions of the
Industrial Disputes Act, 1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above aggrieved workman is entitled
to from the above employer?”

2. The petitioner in his statement of claim has pleaded that he was engaged as daily wage
beldar by the respondent inthe year 1998 and his services were terminated orally in the month of
September, 1998 on the excuse that since the funds allotted for the work were exhausted, therefore,
his services shall be re-engaged as soon as new funds are received. The petitioner made several oral
and written requests to the respondent for his re-engagement but he was not re-engaged. As per
him, the seniority list maintained by the respondent shows that several workmen junior to him were
re-engaged in between 1997 to 2010 and most of them were also regularized whereas, the petitioner
was deprived of the equal opportunity. Such an act, as per the petitioner was in violation of
Sections 25-B, 25-N, 25-F (a), 25-F (b), 25-G and 25-H of the Act, hence, he has prayed
for his reinstatement with all consequential benefits.

3. The respondent has resisted and contested the petition and submitted that petitioner has
worked for 30 days only in the year 1998 and thereafter left the job at his sweet will without any
intimation to the department. He had also not completed 240 days in a calendar year in which he
worked preceding his termination, hence, he was not entitled for any relief. The petitioner is said to
have represented the Labour Inspector and Labour Commissioner in March, 2012 for the firsttime
by raising a demand notice and taking into account the inordinate delay which was never explained,
the reference was declined. The petitioner, however, approached the Hon’ble High Court of
Himachal Pradesh vide CWP No.68/2016 and the reference has been made on the direction of the
Hon’ble Court. The respondent has denied that any representation was ever made by the petitioner
and pleaded that since the father’s names of the workman are not given in the claim, therefore, it
cannot be said whether any person junior to the petitioner was retained or not The respondent has,
thus, prayed for dismissal of the petition.

4. The petitioner filed rejoinder and highlighted that he had not abandoned the job but his
muster roll was closed and he was terminated.

5. From the pleadings of the parties, following issues were framed while keeping in mind
the reference received:—

1. Whether the industrial dispute raised by petitioner vide demand notice dated 17-08-
2010 qua his termination of service during Sept., 1998 by respondent suffers from the
vice of delay and laches as alleged? ..OPR.

2. Whether termination of the services of petitioner by the respondent during Sept., 1998
is/was legal and justified as alleged? ..OPP.

3. Ifissue no.2 is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.
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4.  Whether the claim petition is not maintainable in thepresent form as alleged? ..OPR.

Relief.

6. I have heard learned counsel for the petitioner as well as learned Assistant District
Attorney for the respondent atlength and considered the material on record.

7.  For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 :  Decided accordingly

Issue No. 2 :  Decided accordinglylssue

Issue No. 3 : Decided accordingly

Issue No. 4 : No

Relief . Petition is partly allowed awarding lump-sum compensation of

340,000/- per operative part of the Award.

REASONS FOR FINDINGS
ISSUES No.1to 3

8.  All these issues taken up together for discussion and disposal as they are interlinked so
as to avoid repetition of facts and evidence.

9. The respondent while leading evidence had proved the Mandays Chart qua the
petitioner as Ext. RW1/B through Er. D.R. Chauhan (RW1). A careful perusal of this document
shows that the petitioner had worked for 30 days in the month of September, 1998. No evidence
has been led by the petitioner to the contrary showing that he worked for more than 30 days.
There is no cross-examination conducted upon Shri D.R. Chauhan suggesting that the petitioner
has worked for more than 30 days. Thus it proved that the petitioner hasworked for 30 days only in
the month of September, 1998. Similar fact is indicated in seniority list ExX.RW1/C tendered on the
record.

10. The next question that arises for consideration is whether fictional breaks given by the
respondent to the petitioner or the petitioner was himself not willing to work. The further question
that needs an answered is whether such an act on the part of the petitioner amounts to
abandonment of thejob or not. The petitioner appeared as PW1 in the witness box and tendered his
affidavit Ext.PW1/A averring therein that his services were orally terminated in September, 1998
on the excuse that the funds were exhausted and whenever further funds are received by the
department his services shall be re- engaged. The petitioner was subjected cross-examination
wherein he denied that he had left the work voluntarily and his services were never terminated.
The petitioner tried to make out the case that he had represented the department time and again.
This plea is not established as no document being an application moved to the department has been
proved on record by the petitioner suggesting that he had himself represented the department and
prayed that his services may be re-engaged. No other witness has been examined by the petitioner
to prove that the petitioner had personally met the officers of the respondent department and
requested them to re-engage his services as workmen junior to him were still working. The
petitioner realized for the first time after more than 11 years that he had been wrongfully terminated
and workmen junior to him have been retained. It is in this manner, the petitioner approached the
Labour Commissioner. The Labour Commissioner rejected the demand notice as is clear from
order Ext. RW1/D on the ground of delay and latches. The petitioner has relied upon the seniority
list of the workmen as RW1/C and when Shri D. R. Chauhan (RW1) was confronted with the same,
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he admitted that the workmen mentioned at serial No’s. 37 to 105 in ExRWI1/E were engaged
w.e.f- 1999 to 2009. It is therefore very much clear that the petitioner was though disengaged in the
year 1998 yet other workmen were engaged in between 1999 to 2009 without calling the petitioner.
The conduct of the petitioner needs to be highlighted here. He has not stood up against the
respondent when the first workman junior to him was engaged in the year 1999. He did not move
a single application to the respondent in between 1998 to 2010 pin-pointing their conduct and
asking them to re- engage his services. Such a conduct exhibited by the petitionershows that he was
not willing to work and for this reason he remained silent during all these years. The respondent has
although taken up the plea of abandonment of work by the petitioner but this plea is not proved as
no notice was ever issued to him by the respondent calling upon him to join his duties. No inquiry
was conducted and no explanation was sought in order to know as to why the petitioner has
discontinued with the work. The law is well settled on the pleaof abandonment and the reference
may be made in State of Himachal Pradesh and anr. vs. Guddi Devi and anr. in CWP
No0.2196/2016 decided on 28.6.2019. 1t was for the respondent to prove the plea of abandonment
of the work by the petitioner by leading positive evidence by placing some material on record to the
effect that the employer had called upon workman to join his work and the workman did not show
any interest. When the aforesaid facts and circumstances are examined in the light of each other it
becomes clear that neither the petitioner had shown any interest to work in the department after
September, 1998 nor the department had shown any interest in asking him by issuance of notice or
calling for his explanation to insist him to join his duties. The plea of abandonment is thus not
proved yet the conduct of the petitioner can also be not ignored. He slept over his right for more
than 10 years knowing fully that the workmen junior to him where engaged in the year 1999
itself for the first time. The petitioner raised his demand in the year 2012. The petitioner should
have himself remained vigilant and approached the department within a reasonable period by
raising the demand or by moving an application praying therein to re-engage him. The law is well
settled by Hon’ble High Court of Himachal Pradesh in several pronouncements on the effect of
delay and latches. In Roop Singh vs. Executive Engineer, HPPWD, 2019 (2) ShimLC 645 was
pleased to examine the case of workman who had issued demand notice after 12'2 years of his
alleged retrenchment. The Hon’ble Court while discussing the entire law on the issue was pleased
to observe in Para No. 9 that since the petitioner had issued the demand notice after about 122
years of his alleged retrenchment much water had already flown under the bridge and as such
the Tribunal hadnot committed any error while awarding compensation in lieu ofreinstatement and
other benefits. In Prakash Chand vs. Executive Engineer, HPPWD, Civil Writ Petition No.
273/2019 decided on 09 April, 2019, the retrenched workman had raised the dispute after nine
years before this court and he was awarded compensation to the tune of @1 lakh. The Hon’ble High
Court in Writ Petition was pleased to affirm the award holding that much water had already
flown under the bridge and thus no error was committed by ordering the compensation in place of
reinstatement. The Hon’ble High again in Vyasa Devi vs. Executive Engineer, HPPWD, Civil Writ
Petition No.640 of 2019 decided on 24 April, 2019 was pleased to hold in the similar manner and
the award of the Tribunal whereby compensation of ¥60,000/- was awarded in her favour was
upheld as there was delay of 11 years in raising thedemand by Smt. Vyasa Devi.

11. In the case in hand, though the petitioner has failed to prove that he was given fictional
breaks with a view to not complete 240 days in a calendar year preceding his terminationas he had
only worked for 30 days yet the petitioner has been able to prove that after his alleged termination
workmen were engaged by the department in between 1999 to 2009 and they have been shown in
seniority list at serial Nos. 37 to 105. This there has been violation of Section 25-H of the Act.
Taking into account number of days the petitioner has worked coupled with the fact that he has not
shown any interest in work by not approaching the department soon after the very first workman
was engaged after his alleged termination and further the fact that the petitioner has raised his
demand after a period of twelve years, much water has already flown under the bridge and
reinstatement can not be ordered as a matter of right. The petitioner can, however, be compensated



O3, 3T Uas, 05 S[ells 2022 /14 3ATNTG, 1944 2513

by awarding adequate compensation by taking into account the facts and circumstances narrated
hereinabove. A sum of I40,000/- shall be the appropriate amount of compensation that can be
awarded in his favour in lieu of reinstatement and all other consequential benefits him. All these
issues are decided accordingly.

ISSUE No. 4

12. In view of the findings while dealing issues No. 1 to 3, it is held that petition is
maintainable as the relief has been molded for compensation in view of the settled law. Issue no.4
is thus held against the respondent.

RELIEF

13. In view of my discussion on the above issues, it is held that though there had been
violation of Section 25-H of the Act by the respondent in this case but the petitioner had raised
demand after gap of 12 years and his claim has been thus vitiated by delay and latches, hence
reinstatement and other consequential benefits cannot be granted in his favour but he isheld entitled
for compensation to the tune of ¥40,000/- (Rupees Forty thousand only), which would be paid
within four months by the respondent and from the date of receipt of Award failing which the
respondent shall be liable to pay the interest @ 6% per annum on the said amount from the date of
award till the date of its realization. Parties are left to bear their costs.

14. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today this 12th day of April, 2022.
Sd/-
(HANS RA)),
Presiding Judge,
Labour Court-cum-Industrial
Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

(CAMP AT BILASPUR)
Ref. No. : 254/2015
Date of Institution : 27-06-2015
Date of Decision : 19-04-2022

Shri Raj Kumar s/o Shri Sant Ram, r/o Village Pansui, P.O. & Tehsil Shri Naina Deviji,
District Bilaspur, H.P. . .Petitioner.

Versus

The Divisional Forest Officer, Wild Life Division Hamirpur, District Hamirpur, H.P.
. .Respondent.
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Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Shri S.S. Sippy, Ld. AR
For the Respondent  : Shri Anil Sharma, Ld. Dy.DA
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) ofthe Industrial Disputes Act, 1947 (hereinafter referred to as ‘the
Act’ for short).

“Whether termination of the services of Shri Raj Kumar s/o Shri Sant Ram, r/o Village
Pansui, P.O. & Tehsil Shri Naina Deviji, District Bilaspur, H.P. w.e.f. 01-10-2011 (as
alleged by workman) by the Divisional Forest Officer, Wild Life Division, Hamirpur,
District Hamirpur, H.P., without complying with the provisions of the Industrial Disputes
Act, 1947, is legal and justified? If not, what amount of back wages, seniority past service
benefits and compensation the above worker is entitled to from the above employer?”

2. The petitioner in his statement of claim has averred that he was engaged as a daily
wage beldar by the respondent in the year 1999 and worked as such till 30.9.2011 when his services
were orally terminated on the excuse that there was scarcity of funds to continue with the work
and his services shall be re-engaged as and when funds are made available by the Government.
The petitioner has further submitted that he approached the respondent time and again thereafter
with the request that he be re-engaged but his requests were turned despite of the fact that workmen
junior to him are still working which amounts to unfair labour practice. The petitioner has named
several workmen in para No.3 of the claim and stated that they are junior to him and they have been
retained as is evident from the seniority list dated 31.7.2010 hence, the respondent has violated the
provisions contained in Section 25- H, 25-G and 25-F of the Act. On such averments, the
petitioner has prayed for an order for his reinstatement and other consequential benefits.

3. Initially, reply was filed by DFO Wild Life Hamirpur stating therein that neither the
services of the petitioner were engaged nor terminated at any point of time. It was further pleaded
that the petitioner was a stranger to the department and there was no violation of the provisions
of the Act when the petitioner has not worked even for a single day either as a daily wage or in any
other capacity. Later on, it was observed that DFO Wild Life Hamirpur was also a necessary party,
therefore amended reply was filed on behalf of DFO Wild Life Hamirpur wherein similar facts
were pleaded that the petitioner was neither engaged as a labourer in the department at any point of
time nor his services were terminated. As per the respondent, there was absolutely no relationship
of employer and employeebetween the two and the claim of the petitioner was fake. The respondent
prayed that petition be dismissed.

4.  The petitioner filed the rejoinder in which he has reaffirmed the averments made in the
petition and denied thosemade in the reply in a ceremonial manner without much explanation.

5.  From the pleadings of the parties, following issues were framed while keeping in
mind the reference received:—

1.  Whether the termination of the services of the petitioner by the respondent w.e.f.
01-10- 2011 is/was improper and unjustified as alleged? ..OPP.

2. Ifissue No.l is proved in affirmative to what service benefits the petitioner is entitled
to? ..OPP.
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3. Whether the claim petition is not maintainable in the present form? ..OPR.

Relief.

6. I have heard learned counsel for the petitioner as well as learned ADA for the
respondent at length and considered the material on record.

7.  For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : decided accordingly

Issue No. 2 : decided accordingly

Issue No. 3 : Yes

Relief : Petition is dismissed per operative portion of the award.
REASONS FOR FINDINGS

ISSUES No. 1to3

8.  All these issues taken up together for discussion and disposal as they are interlinked so
as to avoid repetition of facts and evidence.

9. This is a case where the petitioner claimed that he worked with the respondent for as
many as 12 years continuously as daily wager and his services were orally terminated w.e.f.
01-10-2011. The respondent, on the other hand, came up with a specific plea that the services of the
petitioner were neither engaged at any point of time nor he worked as a daily wager nor his services
were terminated. Thus, the respondent denied the claim of the petitioner in toto. In this background,
the very first question this court is supposed to determine is regarding a relationship of employer
and employee between the two before the court examines whether there has been any violation of
any provisions of the Act or not? When a person claims that he had been working with any
employer as a workman for many years together and the employer specifically denies such a fact,
the initial onus is upon the workman to prove this fact at least prima-facie. In this case also, it was
for the petitioner to lead at least prima-facie evidence on the record to make this court infer that he
was really engaged by the respondent and he worked for long 12 years with the department as a
workman. This fact could have been established by various ways. The petitioner could have
examined his family members, his relatives or any other person who had the occasion to see the
petitioner working as a daily wage worker with the respondent. The petitioner was always at liberty
to call for the records of the respondent pertaining to the years in which he worked with the
respondent so that he could establish that there was a relationship of employer and employee
between the two. It may be stated here that DFO Wild Life Hamirpur was not a private
employer but it is a government department where every work is executed as per rules and
regulations and every payment has to be accounted for in the financial records maintained in the
regular course of work. In case, the petitioner was engaged by DFO Wild Life Hamirpur even as a
beldar in the year 1999, there must be record showing his working days, payments of wages etc.
After all, government fund was being paid to such an employee and the amount has to be accounted
for in the records. The petitioner did not call for any records of the respondent and therefore, he
failed to discharge the initial onus that was placed upon him. The respondent on the other hand,
could not have done better that the petitioner himself. The respondent has filed seniority list of t he
workmen on the record which does not find the name of the petitioner for the simple reasons that
the respondent has come up with the specific plea that the petitioner had never worked with the
respondent at any point of time. No person of ordinary prudence shall believe that a workman
worked in the government department for 12 years yet no record was not maintained by the
department. The petitioner has not brought any material on record to show that as to why such
behaviour shall be exhibited by the respondent qua his case alone. It is not the case of the petitioner
that there was several other workmen whose records were not maintained by the respondent. The
case of the petitioner could not be singled out by the respondent unless the petitioner is able to
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attribute a specific motive to the officers or officials ofthe respondent department to act like this
in his case alone. Why the respondent department shall not maintain the record of the petitioner
when he had worked with it for 12 years? It appears that the petitioner has approached the Court
without any reason and had tried to make out a case that he had worked with the respondent for 12
long years and thereafter his services were terminated orally. Had the petitioner been able to
produce any evidence in support of his claim, the onus could have been shifted upon the
respondent. As aforesaid, the petitioner has neither examined any witness to corroborate his
statement nor caused any document produced from the department which could show that the
petitioner was employed in the department and worked as a daily wage beldar for 12 years. The self
serving statement of the petitioner is not sufficient in his affidavit Ext.PW1/A to the effect that he
was engaged in the year 1999 and his services were terminated w.e.f. 01.10.2011. The
petitioner has failed to prove that he, was infact, engaged and he actuall worked with the
respondent for such a long period. Even the wife or otherrelatives of the petitioner have not chosen
to stand by him and depose before this Court that the petitioner had worked with the respondent
for the alleged period. It appears that none was prepared to support this imaginary plea taken up by
the respondent in this claim petition. Had he ever worked with the department, the record would
have been maintained by the department. When several other workmen were working and they
were paid wages against receipt, the petitioner could have caused all those receipts pertaining to the
year 1999 and 2000 summoned before the Court and pointed out that he has signed a particular
receipt at a particular place. When there is no documentary evidence, the self serving statement of
the petitioner is not sufficient to prove his case and the statement of Shri Rahul M. Rohane
(RW1) cannot be disbelieve when he has stated from the available records with the department
that,no person, in the case of the petitioner has ever worked ondaily wages. The petitioner has
failed to prove his engagement and disengagement when it is shown that the petitioner could not
claim any benefit and violation of any of the provisions of the Act and he has failed to make out
the case for reinstatement, compensation or other consequential benefits. Was not any person of
the Village, Panchyat or Tehsil preparedto speak before the Court to the effect that they have seen
the petitioner working with the department for long 12 years? An adverse inference has to be
drawn against the petitioner for notproducing any corroborative evidence to prove that he had infact
worked with the respondent department as a daily wage beldar. In nutshell, the petitioner has
miserably failed to provehis case. Issues no.1 and 2 are held in negative as the petitioner has not
even proved that he was engaged as a daily wage beldar in the respondent department in the
year 1999 and there is no question of termination of those services which was never engaged. The
claim petition is held not asmaintainable. The petitioner is held not entitled to any servicebenefits
as claimed by him. Issue no.3 is also held in negative.

RELIEF

10. In view of my above discussions, the present claim petition fails and is accordingly
dismissed. Parties are left to bear their own costs.

11. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 19th day of April, 2022.

Sd/-

(HANS RAJ),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.
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IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 653/2016
Date of Institution : 09-09-2016
Date of Decision : 21-04-2022

Shri Lekh Raj s/o Shri Data Ram, r/o Village Una, Arya Nagar, Tehsil Una, District Una,
H.P. . .Petitioner.
Versus

The Executive Engineer, Flood Protection Division, I & PH Department Gagret, District
Una, H.P. . .Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Shri S. S. Sippy, Ld. AR
For the Respondent : Shri Anil Sharma, Ld. Dy. D.A.
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) of the Industrial Disputes Act, 1947 (hereinafter referred to as ‘the
Act’ for short).

“Whether alleged termination of services of Shri Lekh Raj s/o Shri Data Ram r/o Village
Una, Arya Nagar, Tehsil Una, District Una, H.P. during 06/2001 by the Executive Engineer,
Flood Protection Division I&PH Department Gagret District Una, H.P. who has worked as
beldar on daily wages basis and has raised his industrial dispute vide demand notice dated
02-09-2015 after more than 14years, allegedly without complying with theprovisions of the
Industrial Disputes Act, 1947 is legal and justified? If not, keeping in view of working
period of 77, 237, 296 and 175 days during years 1998, 1999,2000 and 2001 respectively
and delay of more than 14 years in raising the industrial dispute, what amount of
consequential benefits including wages and seniority, benefits on the above ex-worker is
entitled to from the above employer/management ?"

2. The petitioner in his statement of claim has submitted that he was engaged as a daily
wage beldar w.e.f. 01.10.1998 by the respondent and he worked as such till 30.6.2001 when his
services were terminated vide written order dated 16.5.2001 on the assurance that his services shall
be re- engaged as and when work and funds available with the respondent. The petitioner has
approached the Administrative Tribunal by way of O.A. No.1255 of 2001 which was decided on
28.2.2002 holding that the Tribunal had no jurisdiction to deal with the matter. The petitioner
leaded that he approached the respondent vide applications dated 1.7.2002 and 7.9.2004 and
thereafter oral and written requests were made in the years 2006, 2008, 20211, 2013 and 2015 for
his re-engagement but he was not re-engaged, whereas, the workmen junior to him were retained
and fresh hands were engaged which amounted to unfair labour practices. As per the petitioner, he
has worked or 240 days before his termination and since the juniors to him were retained and fresh
hands were engaged, therefore, he feltaggrieved and raised the demand. Writ Petition was also filed
by him before the Hon’ble High Court of H.P and the same was allowed and the petitioner in this
manner has prayed for re- engagement and all other consequential benefits including continuity in
service, back wages etc.
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3. The respondent has resisted and contested the petition on the plea that it is bad on
account of delay and latches and moreover, the services of the petitioner were dispensed with after
following the procedure of law by issuance of a notice to him. As per the respondent, the petitioner
firstly approached the Administrative Tribunal in the year 2001 and when the application was
dismissed in the year 2002 he remained silent and raise the issue after 14 years without any
explanation for the delay, hence, he was not entitled for any relief as claimed by him. The
respondent has denied that the petitioner has completed 240 days working in the calendar year
preceding his termination and has thus prayed for the dismissalof the petition.

4. The petitioner has filed rejoinder and reaffirmed the averments made in the claim and
denied those made in the reply.

5. From the pleadings of the parties, following issues were framed while keeping in mind
the reference received:—

1. Whether termination of services of the claimant/petitioner by the respondent during
June, 2001 and raised his industrial dispute vide demand notice dated 02-09-2015
is/was illegal and unjustified? ..OPP.

2. Ifissue no.l is proved in affirmative to what service benefits the petitioner is entitled
to? ..OPP.

3. Whether the claim petition is not maintainable in the present form as alleged? ..OPR.

4.  Whether the claim petition is bad on account of delay and latches as alleged. If so, its
effect? ..OPR.

Relief.

6. I have heard learned counsel for the petitioner as well as learned Deputy District
Attorney for the respondent at length and considered the material on record.

7.  For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No.1 :  decided accordingly

Issue No.2 :  decided accordingly

IssueNo.3 : No

Issue No. 4 : No

Relief . Petition is partly allowed awarding lump-sum compensation of

Rs.60,000/- asper operative portion of the Award.
REASONS FOR FINDINGS
ISSUES No. 1, 2 and 4

8. All these issues taken up together for discussion and disposal as they are interlinked so
as to avoid repetition of facts and evidence.

9. The learned Authorized Representative for the petitioner has argued that his services
were terminated without having recourse to the provisions contained in Section 25-F of the Act and
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thus the termination is bad in the eyes of law. On the other hand, learned Dy. District Attorney has
argued that the petitioner was given one month’s notice in writing indicating the reasons for his
retrenchment and this fact is evident from Ext.PW1/B, hence, the provision of Section 25-F has
compliedwith, hence, there is no violation of the law.

10. The petitioner while leading evidence has sworn his affidavit Ext. PW1/A whereby he
has stated that his services were dispensed with by a written order dated 16.5.2001 and he was not
re-engaged whenever he raised the demand by way of applications. He has stated that 240 days of
continuous work were completed by him in the preceding twelve months of his termination . He
was subjected to cross-examined as well and he admitted the service of notice upon him. Notice
Ext. PW1/B is thus an admitted document. The question that arises for consideration whether there
has been complete compliance of the provisions contained in Section 25-F of the Act or not?
When Section 25-F is carefully examined it has three limbs. The workman can be disengaged
either by issuance of one month’s notice indicating therein the reasons for his retrenchment or by
paying the wages for the period of notice. Thus either notice has to be served by giving at-least one
month’s time to the workman or his services can be terminated at once, in case, one month’s wages
are paid to him then and there. This is only one requirement of Section 25-F. There are two other
requirements to be completed which are contained in Section 25-F (b) and (c) of the Act. Section
25-F (b) speaks of the facts that compensation shall have to be paid to the workman at the time of
retrenchment equivalent to fifteen days average pay for every completed year of continuous service
or any part thereof in excess of six months. Section 25-F (c) of the Act speaks of the fact that
notice shall be served on the appropriate Government. When all the three ingredients are complied
with only then the compliance of Section 25-F of the Act can be said to have been made. In case in
hand, a notice, no doubt, has been served upon the petitioner indicating the reasons therein for his
retrenchment yet the compensation as required under Section 25-F (b) was never paid to him nor
any notice has been proved on the record which was served on the appropriate Government. Thus
there is incomplete compliance of Section 25-F of the Act and the respondent can not have any
advantage of the same. The law to this effect is well settled in Empire Industries Ltd. v. State of
Maharashtra, AIR 2010 SC 1389. In the absence of complete compliance of Section 25-F of the
Act it is held that though the petitioner was served with one month’s advance notice by the
respondent yet complete compliance of Section 25-F was not made nor the same has been proved
to have been made, hence there is a violation of Section 25-F of the Act as the petitioner is proved
tohave worked for more than 240 days preceding his terminationas is clear from the Mandays Chart
proved on the record Ext. PWI1/E (which corresponds to Ex.RW1/B). Careful perusal of the
Mandays charts shows that the petitioner has worked in theyear 2001 for 175 days from January to
June. In the year 2000 the petitioner has worked for 31 days in December, 27 days in November,
31 days in October, 30 days in September, 15 days in August and 31 days in July. Thus, it is held
that the respondent while dispensing with the services of the petitioner had violated the provisions
of Section 25-F of the Act.

11. Tt is further argued on behalf of the petitioner that record suggests that the respondent
has not only engaged fresh hands after termination of the services of the petitioner but several
workmen junior to him have been retained. The petitioner has relied upon the seniority list Ext.
RWI1/C and year-wise engagement of daily wage workers’ list Ext. PW1/C. When these documents
are carefully examined it is very much clear that junior workmen to the petitioner were not
terminated at the time when the services of the petitioner were terminated and fresh hands were
also engaged without giving opportunity to the petitioner. Such fact is very much clear from the
lists proved on the record, and therefore, there is clear cut violation of Sections 25-G and 25-H of
the Act. It was for the respondentto discharge the onus by denying such facts. Shri Praveen Kumar
Sharma, Executive Engineer has appeared as RW1 in witness box and has sworn his affidavit Ext.
RWI1/A. This affidavit is silent on this aspect and thus the respondent has failed to defeat the case
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of the petitioner on the violation of provisions contained in Sections 25-G and 25-H of the Act.
When Shri Praveen Kumar Sharma (RW1) was subjected to cross-examined he denied for the sake
of the denial that workers junior to the petitioner have been retained. The petitioner has by leading
documentary evidence and proved that workmen junior to him have been retained and fresh hands
were also recruited in the department without giving preference to him. Thus the petitioner has
able to prove that there has been violation of all three fundamental provisions of Act contained in
Sections 25-F, 25-G and 25-H of the Act.

12. The learned Dy. District Attorney has argued that there has been inordinate delay
approaching the Court and the petitioner has not explained delay hence, as per settled law the
services of the petitioner cannot be reinstated. On the other hand, the learned Authorized
Representative has argued that the petitioner has run from pillar to post after his termination
and has also made several requests and representations for his re-engagement but his services
were not re-engaged, hence he cannot held responsible for the delay. While going through the
material on the record it becomes clear that the services of the petitioner were disengaged in the
year 2001 w.e.f. 30.6.2001 and the petitioner has approached the Administrative Tribunal by way
of Original Application No.1255/2001 and it was dismissed on 28.2.2002 with the specific findings
that the Tribunal had no jurisdiction to entertain the matter. The petitioner has not proved on the
record even a single application moved by him praying his re- engagement in the department after
his termination. No evidence has been led to show that the petitioner has even orally requested the
officers of the respondent department to re-engage him yet his services were not re-engaged. The
petitioner has tendered on record list of other workmen Ext.PW1/C showing that right from the
year 2002 several fresh hands were engaged in the department. It is clear from the seniority list that
persons junior to the petitioner were retained whereas, his services were terminated. Thus the
violation began on 30.6.2001 itself and the petitioner could have raised the demand then and there.
The petitioner has approached the Administrative Tribunal where he was specifically apprised of
the fact that the jurisdiction to deal with such matter was somewhere else. Despite of this, the
petitioner kept sleeping over his right and woke up in the year 2014 for the first time when he
approached the Hon’ble High Court by way of Writ Petition No.2261/2014 wherein the Hon’ble
Court was pleased to order that reference be made to the Labour Court for adjudication as fresh
and junior workmen to the petitioner were retained hence the matter has not become stale. The
Hon’ble High Court had specifically held in para 4 the question of delay and latches could be dealt
with at the appropriate time while molding the relief. The demand notice was given by the
petitioner in the year 2015 and thus the considerable time passed on account of inaction on his part.
Since much water flown under the bridge by now, therefore, the petitioner certainly cannot be
reinstated by taking into account the facts and circumstances of the case. Had the petitioner not
wasted fourteen precious years and had he approcahed the authorities on time, his claim for
reinstatement would not have been defeated on account of delay and latches. The law is well settled
by Hon’ble High Court of Himachal Pradesh in several pronouncements on the effect of delay and
latches. In Roop Singh vs. Executive Engineer, HPPWD, 2019 (2) ShimLC 645 was pleased to
examine the case of workman who had issued demand notice after 12! years of his alleged
retrenchment. The Hon’ble Court while discussing the entire law on the issue was pleased to
observe in Para No. 9 that since the petitioner had issued the demand notice after about 12’2 years
of his alleged retrenchment much water had already flown under the bridge and as such the Tribunal
had not committed any error while awarding compensation in lieu of reinstatement and other
benefits. In Prakash Chand vs. Executive Engineer, HPPWD, Civil Writ Petition No. 273/2019
decided on 09 April, 2019, the retrenched workman had raised the dispute after nine years before
this court and he was awarded compensation to the tune of @1 lakh. The Hon’ble High Court in Writ
Petition was pleased to affirm the award holding that much water had already flown under the
bridge and thus no error was committed by ordering the compensationin place of reinstatement. The
Hon’ble High again in Vyasa Devi vs. Executive Engineer, HPPWD, Civil Writ Petition No.640
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of 2019 decided on 24 April, 2019 was pleased to hold in the similar manner and the award of the
Tribunal whereby compensation of ¥60,000/- was awarded in her favour was upheld as there was
delay of 11 years in raising thedemand by Smt. Vyasa Devi.

13. Since the petitioner has worked for more than 240 days before his termination and
since there is violation of Sections 25-G and 25-H of the Act as well by the respondent therefore
the petitioner needs to be compensated for the wrongs done to him in view of the settled law. By
taking into account all these facts and circumstances compensation of I60,000/- (Rupees Sixty
thousand only) shall be just and reasonable to compensate him. The issues are decided accordingly.

ISSUE No. 3

14. In view of the findings while dealing issues above, it is held that petition is
maintainable as the relief has been molded for compensation in view of the settled law. Issue no.3
is thus held against the respondent.

RELIEF

15. In view of my discussion on the above issues, it is held that though there had been
violation of Sections 25-F, 25- G and 25-H of the Act by the respondent in this case but the
petitioner had raised demand after gap of 14 years and his claim for reinsatement has been thus
vitiated by delay and latches, hence reinstatement and other consequential benefits cannot be
granted in his favour but he is held entitled forcompensation to the tune of ¥ 60,000/- (Rupees Sixty
thousand only), which would be paid within four months by the respondent and from the date of
receipt of Award failing which the respondent shall be liable to pay the interest @ 6% per
annum on the said amount from the date of award till the date of its realization. Parties are left to
bear their costs.

16. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today this 21st day of April, 2022.

Sd/-

(HANS RAJ),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 73/2014
Date of Institution : 22-02-2014
Date of Decision : 22-04-2022

Shri Tarsem Singh s/o Shri Jai Kishan, r/o Village Oyal, P.O.Nakrana, Tehsil Shri Naina
Deviji, District Bilaspur, H.P. . .Petitioner.
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Versus

The Divisional Forest Officer, Wild Life Division, Hamirpur, District Hamirpur, H.P.
. .Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Shri S.S. Sippy, Ld. AR
For the Respondent : Shri Anil Sharma, Ld. Dy. D.A.
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) ofthe Industrial Disputes Act, 1947 (hereinafter referred to as ‘the
Act’ for short).

“Whether termination of the services of Shri Tarsem Singh, s/o Shri Jai Kishan, r/o Village
Oyal, P.O. Nakrana, Tehsil Shri Naina Deviji, District Bilaspur, H.P. w.e.f- 01-10-2011 by
the Divisional Forest Officer, Wild Life Division, Hamirpur, District Hamirpur, H.P.
without complying with the provisions of the Industrial Disputes Act, 1947 is legal and
justified? If not, what amount of back wages, seniority, past service benefits and from which
date the above worker is entitled to from the above employer?”

2. The petitioner has pleaded in his statement of claim that he had worked under the
respondent w.e.f. January, 1999 to 30 June, 2010 and thereafter in between 01.11.2010 t030.9.2011
and his services were orally terminated on 01.11.2011 on the excuse that funds were not available
to execute the further works and his services shall be recalled as and when funds are available.
According to him, he had worked continuously with the respondent on muster rolls and bills and
his services were illegally terminated by retaining the juniors named in seniority list dated
31.10.2010 in utter violation to the provisions of Sections 25-F, 25-G and 25-H of the Act, and
therefore while allowing his claim he be reinstated with all benefits as he was still unemployed.

3. The respondent has resisted and contested the petition denying specifically that the
petitioner worked with respondent since January, 1991. It is explained that he was initially engaged
in September, 2001 as casual labourer and his services were never retrenched nor his juniors have
been retained. According to the respondent, the department was carrying out seasonal work on bill
basis hence, the question of retrenchment does not arise. Moreover, the petitioner has not worked
for 240 days in any calendar year nor any fictional break were given to him. He used to
abandoned the work at his own sweet will, hence there was no violation of provisions of the Act,
therefore, the petition be dismissed.

4. The petitioner has filed rejoinder and reaffirmed the averments made in the claim and
denied those made in the reply.

5. From the pleadings of the parties, following issues were framed while keeping in mind
the reference received:—

1. Whether termination of the services of Sh. Tarsem Singh (petitioner) w.e.f. 01-10-2011
by the Divisional Forest Officer, Wild Life Division, Hamirpur, Distt. Hamirpur, H.P.
is illegal and unjustified, as alleged? ..OPP.
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2. Ifissue no.l is proved in affirmative, whether the petitioner is entitled to back wages,

seniority, past service benefits as prayed for? ..OPP.
3. Whether the petition is not maintainable in the present form? ..OPR.
Relief.

6. I have heard learned counsel for the petitioner as well as learned Deputy District
Attorney for the respondent at length and considered the material on record.

7.  For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 : decided accordingly

Issue No. 2 : decided accordingly

Issue No.3 : Yes

Relief . Petition is dismissed per operative portion of the Award.

REASONS FOR FINDINGS
ISSUES No.1to 3

8.  All these issues taken up together for discussion and disposal as they are interlinked so
as to avoid repetition of facts and evidence.

9. The petitioner has himself tendered on record the Mandays Chart Mark-A and this
Mandays Chart was later on tendered in evidence by the respondent as Ext. RW2/B. There are no
averments in the claim or rejoinder to the effect that the Mandays Chart has been wrongly prepared
in order to cause wrongful loss to the petitioner. No evidence has also been led by the petitioner to
show that Mandays Chart has been incorrectly prepared and the true position of the spot has been
withheld. The Mandays Chart, therefore, has to be relied upon as it is, and it shows that petitioner
was engaged for the first time in September, 2001 when he worked for 10 days. He is shown to
have worked for more 20 days in October, 2001 and thus in the year 2001 he worked for 30 days
total. This fact is further supported by copy of muster roll No.413 tendered on record by the
respondent as Ext. RW2/D. In this factual situation, the plea of the petitioner that he was engaged
in the year 1991 stands falsified of the face of it. No evidence has been led by him to prove the plea
as taken by him. The petitioner has thus failed to prove that he was engaged in the year
1991.Rather it is proved that he was engaged for the first time in September, 2001 and he worked
for 30 days in the year2001. It is clear from the Mandays Chart that in the years 2002,2003 and
2004 the petitioner has not worked even for a single day. The petitioner was again engaged in
October, 2005 when he worked for 31 days and in November, 20 days and thus for total 51 days in
the year 2005. In the year 2006 the petitioner again did not work even for a single day. In the year
2007 petitioner had worked for 29 days in March and 20 days in October total 49 days. In the year
2008 and 2009 the petitioner did not work even for single day. He again worked in the year 2010
for 15 days in April, 31 days in May and 30 days in June total 76 days. Thereafter in the month of
April, 2011 he worked for 15 days. It is not the case of the petitioner that he was given fictional
breaks for years together and was re-engaged in such manner that he could not complete 240 days
in any calendar year and claim his regularization. No such reference has been received from the
appropriate Government regarding time to time termination of the services of the petitioner. The
reference speaks of termination of the services of the petitioner in October, 2011 whereas, the
Mandays Chart shows that in 2011 the petitioner worked only for 15 days in the month of April and
not thereafter. Thus things are not clear but confused to the large extent. In case, the petitioner has
worked only for 15 daysin April, 2011 thus how his services were terminated in October, 2011. No
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corrigendum was sought by the petitioner from the Labour Office nor the original reference speaks
of time to time termination of the petitioner. It is settled law the Labour Court cannot travel beyond
the scope of the reference and cannot adjudicate something which has not been asked for. When the
petitioner has not felt aggrieved from his time to time termination, this Court cannot go into the
details of the same. When the Mandays Chart is carefully examined it is clear that the petitioner
worked in the year 2001 for 30 days and did not work in the years 2002, 2003 and 2004 even for a
single day. He again worked for 51 days in the year 2005 and did not work for a single day in 2006.
He thereafter worked for 49 days in 2007 and did not work for a single day in the years 2008 and
2009. In this manner by working in the year 2010 after a gap of two years, the petitioner has
forgone for right that accrued to him by way of his previous disengagement, if any. Had the
petitioner approached the Labour Officer in the year 2001 itself or in the year 2005 or on in any
other year when he was disengaged, the position would have been different. Had the petitioner
raised the demand and come up with the case of his time to time termination, the position would
have been different It can be now said that the initial engagement of the petitioner shall be taken
into consideration for all intents and purpose when he has not worked for years together in
between. When the petitioner did not work for years together in between he cannot take the
advantage of his past service for the continuity in the service and therefore at the most it can be said
that he was engaged for the first time in the year 2010 and disengaged in the year 2011, so far as
this case is concerned. He approached the Labour Office in the year 2011 against his alleged
retrenchment and prayed that the matter be referred to the Labour Court. In this manner neither
the petitioner is able to prove that he has worked continuously from 2001 to 2011 nor he has been
able to prove that he has worked in the aforesaid years continuously and completed 240 days in any
ofthe calendar year. The petitioner is thus proved to have joined the work at his choice whenever he
felt that he should work. He is also proved to have abandoned the work at his own choice. The
petitioner certainly is not entitled to the benefits of Section 25-F of the Act.

10. The next question that arises for consideration is whether the petitioner is able to
succeed in proving the violation of Sections 25-G and 25-H of the Act by the respondent? The
answer to this question is given in negative. No doubt the seniority lists have been tendered on the
record especially Ext. RW1/C which is dated 31.7.2010 and Ext. RW2/C which is dated 31.12.2014
yet careful perusal of these documents shows that no person was engaged by the department after
the year 2010 and was retained at the cost of the petitioner. There is no material on the record to
show that any workman disengaged after the petitioner was called for work without giving priority
to the petitioner. The petitioner cannot take benefit of Sections 25-G and 25-H of the Act right from
the year 2001 as he has not worked even for single day in the year 2002, 2003, 2004, 2006, 2008
and 2009. He has worked only in intervals and there cannot be any parity with those workmen who
have been working continuously either from the year 2001 or thereafter. The petitioner cannot be
take the advantage of ‘first come last go’ and ‘last come first go’ as he has not worked for several
years in between and he has worked lastly in the year 2010 and 2011. The case of thepetitioner can
be treated on parity basis with those workmen who were engaged after 2010 and 2011. Since no
such workman is proved to have been engaged in 2010 and 2011 therefore benefit of Sections 25-G
and 25-H of the Act cannot be had the petitioner. So far as the oral evidence is concerned, the
petitioner has denied that he himself left the job at his own and no fictional breaks ever given to
him. For the sake of repetition, it may be stated here that the petitioner has not raised the issue of
fictional breaks before the Labour Department nor reference to examine the matter from the angle
of fictional breaks has been received by this Court. The respondent, on the other hand, has
examined Shri Rahul M. Rahane, Dy. Conservator of Forests Wildlife Division Hamirpur as RW1
who has sworn his affidavit Ex. RW1/A stating those facts which are pleaded in the reply and there
is nothing in his cross examination which would help the petitioner in any manner. In view of the
aforesaid discussion, there is neither violation of Sections 25-F nor of section 25-G and 25-H of the
Act. Hence, it cannot be said that the termination of the services of the petitioner w.e.f.
01.10.2011 1is illegal and unjustified. In view of these facts and circumstances, the petitioner is not
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entitled to any relief including reinstatement, seniority, back wages, past service benefits etc. The
claimpetition is held not as maintainable. The petitioner is held not entitled to any service benefits
as claimed by him. The issues are decided accordingly.

RELIEF

11. In view of my above discussions, the present claim petition fails and is accordingly
dismissed. Parties are left to bear their own costs.

12. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 22nd day of April, 2022.
Sd/-
(HANS RAJ),
Presiding Judge,
Labour Court-cum-Industrial
Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 50/2016
Date of Institution : 20-02-2016
Date of Decision : 23-04-2022
Shri Amar Nath Sharma s/o Shri Sunder Ram Sharma, r/o Village Palsoti, P.O. Kothi,
Tehsil Ghumarwin, District Bilaspur, H.P. . .Petitioner.
Versus

Executive Engineer, HP.PWD Division Ghumarwin, District Bilaspur, H.P. . .Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Shri S.S. Sippy, Ld. AR
For the Respondent : Shri Anil Sharma, Ld. Dy.DA
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) of the Industrial Disputes Act, 1947 (hereinafter referred to as
‘the Act’ for short).

“Whether the alleged termination of the services of Shri Amar Nath Sharma s/o Shri Sunder
Ram Sharma, r/o Village Palsoti, P.O. Kothi, Tehsil Ghumarwin, District Bilaspur, H.P.
w.e.f. 01-04-1999 by the Executive Engineer, Ghumarwin Division, H.P.P.W.D Ghumarwin
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District Bilaspur, H.P. who has worked as a beldar on daily wages basis only for 24 days,
181 days and 25 days during the year 1997, 1998 and 1999 respectively and has raised his
industrial dispute after delay of more than 9 years, allegedly without complying with the
provisions of the Industrial Disputes Act, 1947, is legal and justified? If not, keeping in
view the working period of 24 days, 181 days, and 25 days during the year 1997, 1998 and
1999 respectively and the delay of more than 9 years in raising the industrial dispute, what
amount of back wages, seniority past service benefits and compensation the above ex-
worker is entitled to from the above employer/ management?”’

2. The petitioner in his statement of claim has averred that he was engaged as a daily
wage beldar by the respondent and he worked as such during the year 1997, 1998 and 1999 for 24 ,
181 and 25 days respectively. His further case is too the effect that his services were orally
terminated w.e.f. 01.04.1999. the petitioner filed O.A No. 2160/1999 before the Administrative
Tribunal but it was disposed on the ground that the Tribunal had no jurisdiction to deal with the
matter. Thereafter the petitioner moved several application on 16-07-2002, 07-03-2004,
10-04-2005 and 20-08-2007 for his re- engagement, but of no avail. He raised the demand by way
of demand notice on 07-01-2006 but nothing was done by the Labour Officer. The petitioner claims
that he again issued the demand letter on 26-06-2008 and only then the reference was made in the
year 2016. According to the petitioner, his name was entered at Sl. No. 486 in the seniority list and
as many as 10 workmen named in para No.4 of the claim were retained despite of the fact that they
are juniors to the petitioner and with the passage of time their services have been regularized. The
petitioner has thus alleged that the respondent has violated the provisions contained in Section 25-
B, 25-H and 25- G of the Act and an order for his reinstatement and other consequential benefits be
passed as he was stillunemployed.

3. The respondent has resisted and contested the claim petition on the plea of
maintainability and delay and latches. On merits, the case of the respondent is to the effect that the
petitioner was never engaged as a daily wage by the respondent in the year 1997. It is explained
that in fact a centrally sponsored scheme known as ‘Employment Assurance Scheme’ launched
under 8" Five year Plan was implemented on PAN INDIA platform including the state of Himachal
Pradesh. In this process it was implemented in Ghumarwin Development Block of District Bilaspur
as well. Purpose of the scheme was to generate employment in rural areas covering the deserts
tribal and hilly area and to provide at least 100 days assured employment to unskilled workers of
the rural area during the lean agriculture season. The funds were released by the Deputy
Commissioner Bilaspur and the respondent was only implementing agency. The respondent has
further pleaded that the scheme could not be continued beyond December, 1997 for the reason
that funds allocated were exhausted and new funds were not allocated by the Deputy
Commissioner, Bilaspur. The respondent, therefore, did not indulge in unfair labour practice and
the scheme automatically came to an end and no workman was retrenched. It is also denied that the
petitioner has made representation in the manner as alleged. The respondent has admitted that the
name of the petitioner was entered at Sl. No. 486 of the seniority list. It is explained that he has
never completed 240 days in proceeding 12 months. According to the respondent, the persons
referred to by the petitioner namely S/Sh. Jitendar Singh, Chain Singh, Om Parkash, Kesh
Mohamad and Beli Ram were engaged as per order of the Administrative Tribunal and Sh. Jodha
Singh who was transferred from HPPWD, Division No.l Bilaspur, whereas Sh. Fathu Ram had
never worked with the respondent. Sh. Pawan Kumar is said to have been engaged on the
compassionate grounds. The respondent has further stated that the petitioner cannot claim parity
with aforesaid workmen as they were engaged by the respondent for its normal functions and
routine development activities under plan and non-plan expenditure of the State, whereas, the
petitioner was engaged under the above mentioned scheme. The petitioner has left the work at his
own and he was thus no entitled for any relief.
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4. The petitioner filed the rejoinder in which he has reaffirmed the averments made in the
petition and denied those made in the reply.

5.  From the pleadings of the parties, following issues were framed while keeping in
mind the reference received:-

1.  Whether termination of the services of the petitioner by the respondent w.e.f.

01-04-1999 is/was improper and unjustified as alleged? ..OPP.
2. Ifissue No.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.
3. Whether the claim petition is not maintainable in the present form? ..OPR.

4.  Whether the claim petition is bad on account of delay and latches as alleged?  ..OPR.
Relief.

6. I have heard learned counsel for the petitioner as well as learned ADA for the
respondent at length and considered the material on record.

7.  For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 decided accordingly

Issue No. 2 decided accordingly

Issue No. 3 decided accordingly

Issue No. 4 : decided accordingly

Relief . Petition is dismissed per operative portion of the award
REASONS FOR FINDINGS

ISSUES No. 1 to 4

8. All these issues taken up together for discussion and disposal as they are interlinked so
as to avoid repetition of facts and evidence.

9. The parties led evidence in support of their respective pleas. The petitioner appeared as
PW1 in witness box and tendered his affidavit Ext. PW1/A stating therein the facts pleaded by him
in the claim petition. He has tendered on record copy of demand notice Ext. PW1/C, copy of
representation and applications Ex. PW1/D, PW1/E, PW1/F and PW1/G. These documents were
objected to on the mode of proof. Rightly so, the petitioner has not tendered on record the postal
receipts vide which these letters were sent to the addressee. Simply filing some letters on the Court
record does not prove that such letters were in fact dispatched to the addressee and received by him.
A letter, if claimed to have been sent by post can be proved by way of postal receipt. In case a letter
is claimed to have been delivered by hand, this fact can be proved either by the diary register of the
addressee office or by obtaining the signature of the official of the addressee on the office copy of
the letter. No such documents have been filed and proved on the record, and therefore, these
demand notice and other request letters are thus not proved to have been received by the
respondent. This is one aspect of the matter which draws attention of the Court.

10. The main controversy between the parties is with regard to the status of the petitioner
as daily wage beldar and his alleged termination by not following the provisions of the law. The
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petitioner claims himself as a daily wage engaged by the respondent. The respondent, on the other
hand, has come up with the case that the petitioner was engaged under the centrally sponsored
scheme which was not the work belonging to the respondent department. Rather the respondent
was only executing agency at the behest of Deputy Commissioner Bilaspur. The petitioner was
subjected to cross-examination and he pleaded his ignorance to the suggestions that he was
employed under the centrally sponsored scheme, known as Employment Assurance Scheme. He
admitted that funds for this scheme were released by the Deputy Commissioner Bilaspur and this
scheme was akin to the MNREGA scheme. The petitioner, therefore, is not clear himself whether
he was engaged by the respondent to execute the work of the respondent department or his
engagement was under centrally sponsored Employment Assurance scheme. Respondent has also
led evidence on this aspects and affidavit of Executive Engineer Sh. Deepak Kapil (Ex.RW1/A) is
very material to clinch the issue. Er. Deepak Kapil has specifically stated about the scheme and
about the fact that this scheme was meant to provide at least 100 days Assurance Employment to
the villagers with the sole purpose of providing employment in the rural areas. He has specifically
stated that the respondent had nothing to do with the scheme but it was centrally aided and funds
were released by the Deputy Commissioner Bilaspur. He has also stated that respondent was only
executing agencyand neither funds of the respondent were spent nor the respondent had any
connection with the same. This witness has tendered on record out document showing the
objectives of the scheme as Ext. RW1/B, criteria and procedure for the same Ext. RW1/C and
planning etc. for the same as Ext. RW1/D. He has also tendered on record documents showing the
manner in which registration of worker could take place (Ext. RW1/E).Office order by Deputy
Commissioner Bilaspur regarding the implementation of the scheme has been tendered on record
Ex. RWI/F. This office order when carefully examined shows that the work under the scheme
could be allotted to those villagers who had registered themselves and they could be provided with
work for minimum 100 days only. Office order also speaks of the fund and the manner in which the
same are to be spent under the scheme. Entire scheme, copies whereof have been tendered on the
record, shows that it has not connection whatsoever with the respondent department, but the
respondent department was only asked to implement the same after the office order was issued by
the Deputy Commissioner Bilaspur and funds were released. It is thus clear that neither the funds
belonged to the respondent department nor the same were to be used for the betterment of the
department, but the respondent department had no role in the matter. The workmen engaged under
this scheme thus did not belong to the respondent. Neither the respondent department intended to
execute work of the department nor the respondent department had engaged the workmen for
execution of its work. As aforesaid, it was centrally sponsored scheme and Bilaspur Administration
was implementing the scheme and work and funds were assigned to the respondent department.
The witness examined on behalf of the respondent has tendered on record seniority list of
workmen who had worked under the Employment Generation Scheme as Ext. RW1/G. This
seniority list shows that as many as 573 workmen had worked under this scheme and name of the
petitioner is entered at SI. No. 486. Once the scheme has ended and its purpose was achieved, the
respondent definitely could not have engaged the service of as many as 573 workmen nor any right
could have accrued to them to claim further work form the respondent department. It is in the
aforesaid background that the petitioner has worked for 24 days in the year, 1997, 181 in the year,
1998 and 25 days in the year 1999 as is clear from the Mandays chart tendered on record as Ext.
RWI1/H. Even if petitioner has worked for more than 240 days even then he had no right to
claim any right under the respondent as respondent was not the party to whom the work belonged.
As aforesaid, the respondent was only executing agency and it had nothing to do with the scheme
as scheme was Centrally sponsored and funded. The petitioner has claimed that his services were
terminated w.e.f. 01-04- 1999. No evidence has been led by him to prove that the work was still
continued. The petitioner has tendered on record the same letters which he claims to have served
upon the respondent but no postal receipt, no acknowledgments have been proved on record. It
appears that these letter were written at the time of filing the claim and were filed with the claim
petition. In the aforesaid facts and circumstances, the petitioner, cannot claim any right under the
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respondent department and there is no violation of Section 25-F even if no further work was given
to the petitioner as the scheme was centrally sponsored and meant to provide at least 100 days
employment to the rural labourer. The work executed at the spot did not belongs to the respondent
department. The petitioner has claimed in para No. 4 of the claim that S/Sh. Pawan Kumar, Jitender
Singh, Chain Singh, Om Prakash, Jodh Singh, Data Ram, Balbir Dass, Kesh Mohamad and Beli
Ram are juniors to him. According to him these workmen have been retained in the employment at
his cost. Seniority list is Ext. RW1/G and when this list is carefully examined the names of all these
persons do not appear after Sl. No. 486. The respondent in reply as well as evidence has come up
specifically case that these workmen were not employed under the scheme but these were workmen
of the department. Sh. Pawan Kumar was given employment on compassionate grounds, whereas,
rest of the workmen were engaged on the orders of Administrative Tribunal. The respondent has
not led any evidence to show that these workmen were not also working under the employment
generation scheme. Had these workmen been working under the employment generation scheme
their names should have figured in the seniority list Ext. RW1/G after serial No. 486. Thus the
petitioner certainly cannot claim parity with these workmen as these workmen were of the
respondent department, whereas the petitioner and other 572 workmen were simply engaged to
work under the Scheme introduced by the Center Government and they were paid out of the funds
provided by Deputy Commissioner Bilaspur and not out of the funds allocated to the respondent by
H.P government. These workmen cannot be stated to be juniors to the petitioner as their name do
not figures in seniority list at all as they are workmen of the respondent department and nature of
their engagement was different then the nature of the engagement of the petitioner and other 572
workmen. The plea of the petitioner that junior have been retained and he being senior was
disengaged in violation of the law is thus not tenable.

11. Thus petitioner has failed to prove that he was workman of the respondent and he was
engaged to perform the works of the respondent and was paid out of the funds of the respondent
allocated by the State Government. Rather the respondent has proved that this work executed did
not belong to the respondent but it was centrally sponsored scheme and funds were allocated by the
Central Government through Deputy Commissioner Bilaspur and Deputy Commissioner Bilaspur
had simply got work executed through respondent. Once the petitioner is not proved as workmen of
the respondent paid out of funds of the respondent department he cannot take plea that relationship
of employer and employee existed between the two and his service were terminated without the
following the provision of law. Even otherwise, he has not completed 240 days work in preceding
12 months of his alleged termination. The petitioner has also failed to prove that the workmen
juniors to him has been retained and his service was disengaged in violation of provisions under
Section 25-G and 25-H. The petitioner has certainly approached the Labour Officer after many
years and his claim has also suffered from delay and latches. The petitioner has tried to create an
evidence by filing several self styled applications without the postal receipt. The petitioner has thus
failed to make of the case for his reinstatement and all consequential benefits. The petitioner has
also failed to make the case of compensation in his favour and reference is liable to be answered in
negative. Issues no. 1 and 2 are held against the petitioner and issues no. 3 & 4 in favour of the
respondent.

RELIEF

12. In view of my above discussions, the present claim petition fails and is accordingly
dismissed. Parties are left to bear their own costs.

13. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.
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Announced in the open Court today, this 23rd day of April, 2022.

Sd/-

(HANS RAJ),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 49/2016
Date of Institution : 20-02-2016
Date of Decision : 29-04-2022

Smt. Beasa Devi w/o Shri Sohan Singh, r/o Village Satahan, P.O. Karkoh, Tehsil Sadar,
District Mandi, H.P. . .Petitioner.

Versus

The Executive Engineer, H.P.P.W.D. Division No.-II, Mandi, District Mandi, H.P.
. .Respondent.

Reference under section 10 (1) of the Industrial Disputes Act, 1947

For the Petitioner : Shri N.L. Kaundal, Ld. AR
For the Respondent : Shri Anil Sharma, Ld. Dy. D.A.
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) of the Industrial Disputes Act, 1947 (hereinafter referred to as
‘the Act’ for short).

“Whether the industrial dispute raised by the worker Smt. Beasa Devi w/o Shri Sohan
Singh, r/o Village Satahan, P.O. Karkoh, Tehsil Sadar, District Mandi, H.P. before the
Executive Engineer, H.P.P.W.D. Division No.-II Mandi, District Mandi, H.P. vide demand
notice dated 19.12.2009 regarding her alleged illegal termination of service during
February, 2000 suffers from delay and latches? If not, Whether termination of the services
of Smt. Beasa Devi w/o Shri Sohan Singh, r/o Village Satahan, P.O. Karkoh, Tehsil Sadar
District Mandi, H.P. by the Executive Engineer, H.P.P.W.D. Division No.-II, Mandi,
District Mandi, H.P. during February, 2000 without complying the provisions of the
Industrial Disputes Act,1947, is legal and justified? If not, what amount of back wages,
seniority, past service benefits and compensation the above aggrieved workman is entitled
to from the above employer?”

2. The petitioner has come up with the case in her statement of claim that she was
engaged as daily waged beldar by the respondent w.e.f. April, 1999 and worked as such
continuously till February, 2000 by completing 240 days in the calendar year. Further case of the
petitioner is that her services were terminated through verbal orders in February, 2000 without
following the requisite procedure and the principle of ‘Last Come First Go’ was sacrificed as
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workmen junior to her were retained and later on fresh hands were engaged without giving priority
to her. She claims that despite of several requests to the respondent she was not reinstated and
feeling compelled she raised her dispute vide demand notice dated 19.12.2009. The Labour Officer
refused to refer the matter for adjudication and the petitioner had to take recourse to the writ
jurisdiction of Hon’ble High Court, and ultimately writ was allowed and the present reference was
made to the Court. The petitioner has, in the aforesaid facts and circumstances, prayed for her
reinstatement and all other service benefits i.e. back wages, seniority and continuity in service.

3. The respondent has resisted and contested the claim on the plea of maintainability and
having become stale. On merits, the respondent has pleaded that the petitioner was though engaged
in April, 1999 yet she worked intermittently upto February, 2000 and left the job at her own, hence
no violation of the provisions of the Act was made by the respondent. It is further pleaded that
neither any junior workman was retained nor any fresh hand was engaged by the respondent,
hence, the claim of the petitioner is without merit , hence, the reference be answered in negative.

4. The petitioner has filed rejoinder and reaffirmed the averments as made in the claim
petition and denied those ofthe reply stressing upon the fact that no inquiry was ever conducted
by the respondent into the reasons for alleged abandonment. The petitioner has submitted that the
reference be answered in her favour.

5.  From the pleadings of the parties, following issues were framed on 21.03.2018 while
keeping in mind the reference received:—

1.  Whether the industrial dispute raised by petitioner vide demand notice dated
19-12-2009 qua his termination of service during Feb., 2000 by respondent suffers
from the vice of delay and latches as alleged? ..OPP.

2. Whether termination of the services of petitioner by the respondent during Feb., 2000
is/was illegal and unjustified as alleged? ..OPP.

3. If issue no.l or issue no.2 are proved in affirmative, to what service benefits the
petitioner is entitled to? ..OPP.

4. Whether the claim petition is not maintainable in the present form as alleged? ..OPR.
Relief.

6. I have heard learned Authorized Representative for the petitioner as well as learned
Deputy District Attorney for therespondent at length and considered the material on record.

7.  For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:-

Issue No. 1 :  decided accordingly.

Issue No. 2 :  decided affirmative

Issue No. 3 :  decided accordingly

Issue No. 4 : No

Relief . Petition is partly allowed awarding lump-sum compensation of

350,000/~ as per operative portion of the Award.
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REASONS FOR FINDINGS

ISSUE No. 2

8. I take this issue firstly for disposal for the sake of convenience. The petitioner, on her
turn, sworn her in affidavit Ext. PW1/A stating therein all the facts in detail. She even
referred to be various precedents in which the Hon’ble High Court of H.P. had ordered
reinstatement despite of the fact that the dispute was raised after a considerable delay by the
petitioner. She tendered on record the ‘Mandays Chart’ Ext. PWI1/B, copy of order dated
23.02.2010 Ext. PW1/C, copy of letter Ext. PW1/D and information under RTI Ext. PW1/E. The
Mandays Chart Ex.PW1/B is very material. It shows that the petitioner has worked from the year
July, 1999 till December and thereafter in February. The respondent has also tendered on record
another Mandays Chart Ext. RW1/B which shows a different picture. As per the Ext. RW1/B, the
petitioner was engaged in April, 1999 and she worked till December in continuity for 141 days and
thereafter she worked for 12 days only in the year February, 2000. This Mandays Chart (Ext.
RW1/B) has been accepted by both the parties and thus it can be taking into account. When this
document is carefully examined it becomes clear that the petitioner has worked w.e.f. April, 1999 to
February, 2000 only for 10 months. Thus there is no question of claiming that the petitioner has
worked continuously for 12 calendar months preceding her termination. When the petitioner has
worked for nine months in the year 1999 and for one more month in the year 2000, she cannot
claim that she had worked for at least 12 months preceding her termination and therefore, the
question of violation of the provision contained in Section 25-F of the Act does not arise at all.
Section 25-F requires at least 240 working days preceding termination in 12 calendar months. The
requirement is not met in this case, and therefore, violation of Section 25-F is not established.

9. Now comes the question of violation of the provisions contained in Sections 25-G
and 25-H of the Act. The petitioner has led additional evidence and examined Shri Khem Singh as
PW2. He has proved the seniority list Ext.PW2/A. This is an admitted document and when it is
carefully examined, it becomes clear that the workman shown at serial No.36 onward were engaged
after the year 1999 and most of them have been regularized. It is further clear that some of the
workmen were engaged in the year 2004, 2005 and 2009 also but they were engaged on
compassionate grounds. Smt. Shanti Devi w/o Shri Narotam Dutt shown at serial No. 36 was
engaged in the year 2000 and she was regularized in the year 2009. Since the petitioner was
disengaged in February, 2000 therefore, it can be presumed that Smt. Shanti Devi was engaged
after the petitioner as the respondent has not led the evidence on the record in the form of Mandays
Chart of Smt. Shanti Devi to the effect that she was engaged in the month of January, 2000. Even if
it is presumed for a while that Smt. Shanti Devi was engaged in January, 2000 even then the
principle of ‘Last Come and First Go’ would have been applicable.

10. The only point raised on behalf of the respondent is that the petitioner was never
retrenched but she left work at her own. On the other hand, the petitioner has stressed upon the fact
that her services were terminated by way of a verbal order. The law is well settled in several
pronouncements of Hon’ble Supreme Court and Hon’ble High Court of H.P. to the effect that, in
case, the employer takes the plea of abandonment of work by the workman, it is for the employer to
prove on the record that a notice was issued to the workman asking him to resume his duties soon
after his absence. It is also settled law that the employer must undertake an inquiry in the reasons
for absence of the workman and then conclude that workman was not interested to work and
wanted to give up the job at his own. Once the employer has arrived to such a satisfaction only then
fresh workman could be engaged in his place. Abandonment is thus a technical plea and if a
workman does not report to work all of sudden, the employer is not relieved of its duties and can
not take the plea of abandonment lightly. Reference may be made to a judgment, State of
Himachal Pradesh and anr. vs. Guddi Devi and anr. in CWP No.2196/2016 decided on
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28.6.2019. Such question was specifically dealt with in para No.17. The respondent, in the present
case, has also not proved the abandonment by the petitioner. Er. Pradeep Singh Thakur has sworn
his affidavit as Ext. RW1/A and this affidavit does not find reference of the fact that any notice was
issued tothe petitioner or any inquiry was undertaken before concluding that she was not willing to
work anymore and such a conduct on her part amounted to voluntarily abandonment of the work
Thus the plea of abandonment is not established and the respondent has not discharged the onus
placed upon it. Insuch a situation either retaining of Smt. Shanti Devi or engaging her after the
petitioner did not report for her duties amounts to the clear cut violation of Sections 25-G and
25-H of the Act. Thus the termination of the services of the petitioner by the respondent in
February, 2000 is illegal and the action of the respondent in engaging fresh hands and retaining the
juniors without giving an opportunity to the petitioner is also unjustified. Issue No.2 is held in
affirmative.

ISSUE No.1

11. This issue has been framed in accordance with reference as the appropriate
Government has sought adjudication of the question whether the claim of the petitioner suffers
from delay and latches. It is thus for this Court to see whether the claim of the petitioner is
suffering from delay and latches. If the answer is in affirmative then further question arises whether
the relief claimed by the petitioner can be molded in the given facts and circumstances. It is an
admitted that the services of the petitioner were disengaged in February, 2000 and the demand was
raised by her in the year 2009. The petitioner alleges that she had approached the respondent time
and again in between and requested for her reinstatement but her prayer was not considered. No
document has been placed on record by the petitioner to show that any application was ever moved
by her to the officers of the respondent department to impress upon that her services be re-engaged.
The petitioner has not examined any person in the witness box to prove that the petitioner has made
any such demand in his presence. In the absence of any material on record it cannot be said that the
petitioner had been pursuing the matter in between and when she found that her services shall not
be re- engaged at any cost only then she raised demand. In theabsence of any documentary and oral
evidence, it is hled that the petitioner slept over right from the year 2000 to 2009 and raised her
demand for the first time in the year 2009. Such an act on the part of the petitioner proves that she
had not shown any interest in seeking her re-engagement for as long as nine years. The claim of the
petitioner, therefore suffers from the delay and latches so far as her reinstatement is concerned, but
the Court is not helpless in such situation as the relief of compensation can always be granted in
such cases.There are recent judgments of Hon’ble High Court of H.P. in which such practice has
been suggested. The law is well settled by Hon’ble High Court of Himachal Pradesh in several
pronouncements on the effect of delay and latches. In Roop Singh vs. Executive Engineer,
HPPWD, 2019 (2) ShimLC 645 was pleased to examine the case of workman who had issued
demand notice after 12} years of his alleged retrenchment. The Hon’ble Court while discussing the
entire law on the issue was pleased to observe in Para No. 9 that since the petitioner had issued the
demand notice after about 12': years of his alleged retrenchment much water had already flown
under the bridge and as such the Tribunal had not committed any error while awarding
compensation in lieu of reinstatement and other benefits. In Prakash Chand vs. EE Flood
Protection 1& PH Gagret-653 Executive Engineer, HPPWD, Civil Writ Petition No. 273/2019
decided on 09 April, 2019, the retrenched workman had raised the dispute after nine years before
this court and he was awarded compensation to thetune of 1 lakh. The Hon’ble High Court in
Writ Petition was pleased to affirm the award holding that much water had already flown under the
bridge and thus no error was committed by ordering the compensation in place of reinstatement.
The Hon’ble High again in Vyasa Devi vs. Executive Engineer, HPPWD, Civil Writ Petition
No.640 of 2019 decided on 24 April, 2019 was pleased to hold in the similar manner and the award
of the Tribunal whereby compensation of Rs.60,000/- was awarded in her favour was upheld as
there was delay of 11 years in raising the demand bySmt. Vyasa Devi.
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12. Taking into account the aforesaid facts and circumstances, the petitioner is held not
entitled for reinstatement, back wages, seniority etc. yet she is held entitled for
compensation to the tune ¥50,000/- (Rupees Fifty thousand only). This issue is decided
accordingly.

ISSUES No.3 & 4

13. The petition is held maintainable for the aforesaid reasons and the petitioner is held
entitled for compensation as held hereinabove, both these issues are decided accordingly.

RELIEF

14. In view of my discussion on the above issues, it is held that though there had been
violation of Sections 25-G and 25-H of the Act by the respondent in this case but the petitioner had
raised demand after a gap of 09 years and her claim for reinstatement has been thus vitiated by
delay and latches, hence reinstatement and other consequential benefits cannot be granted in her
favour but she is held entitled for compensation to the tune of I50,000/- (Rupees Fifty
thousand only), which would be paid within four months by therespondent and from the date
of receipt of Award failing which the respondent shall be liable to pay the interest @ 6% per annum
on the said amount from the date of award till the date of its realization. Parties are left to bear
their costs.

15. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 29th day of April, 2022.

Sd/-

(HANS RA)),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 86/2017
Date of Institution : 28-03-2017
Date of Decision :29-04-2022

Shri Pyar Singh s/o Shri Jeeto Ram, r/o Village Bhela, P.O. Shaoo, Tehsil & District
Chamba, H.P. . .Petitioner.
Versus

The Divisional Forest Officer, Chamba Forest Division, District Chamba, H.P.
. .Respondent.
Reference under section 10 (1) of the Industrial Disputes Act 1947
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For the Petitioner : Shri A.K. Jaryal, Ld. Adv.

For the Respondent : Shri Anil Sharma, Ld. Dy. D.A.
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) of the Industrial Disputes Act, 1947 (hereinafter referred to as
‘the Act’ for short).

“Whether termination of the services of Shri Pyar Singh s/o Shri Jeeto Ram, r/o Village
Bhela, P.O. Sahoo, Tehsil & District Chamba, H.P. during year, 2009 as alleged by the
workman by the Divisional Forest Officer, Chamba Forest Division, District Chamba, H.P.,
without complying with the provisions of the Industrial Disputes Act, 1947, is legal and
justified? If not, what amount of back wages, seniority, past service benefits and
compensation the above worker is entitled to from the above employer management?”

2. Though the reference is confined to the termination of the services of Shri Pyar Singh
during the year 2008 yet the statement of claim filed by the petitioner is very elaborate referring to
the facts right from the year 1999. As per thepetitioner, he was engaged in the year 1999 as nursery
watcher/worker in Forest Range Sahoo under Forest Division Chamba and his services were
disengaged in the year 2000 without following the process of law. The petitioner approached the
H.P. Administrative Tribunal, Shimla and he was ordered to be re-engaged but the department
did not honour the order. The petitioner has further pleaded that he had rendered his services
continuously w.e.f. 1999 to 2004 yet he was not allowed to work in the year 2005 even for a single
day and he was given fictional breaks in the years 2006, 2007 and 2008 with a view to deprive him
of his right of regularization and his services were terminated in the year 2008 without giving an
opportunity of being heard. The respondent is alleged to have violated the principle of ‘Last Come
First Go’ and such an action is claimed to be an arbitrary as workmen junior to the petitioner
namely Shri Punnu Ram and  Shri Rattan Chand have been regularized, whereas, the fictional
breaks were given to the petitioner and thus there is violation of Sections 25-G, 25-H and 25-F
etc. On these averments, the petitioner has prayed that he be allowed to have the benefit of
seniority and continuity in service from the date of initial engagement and artificial breaks given to
him be condoned for the purpose of seniority and full back wages be also given to him.

3. The respondent has resisted and contested the petition and submitted that it was not
maintainable as the services of the petitioner were never terminated. It is submitted that the
petitioner was engaged as casual labourer in January, 1999 and he worked intermittently w.e.f.
01-1999 to December, 2008 as per his own will and thereafter worked continuously completing 240
days in each calendar year w.e.f. January, 2009 to 2014. Thereafter the petitioner is said to have
worked on bill basis till 2018. No fictional breaks are said to have been given to the petitioner and
no workman junior to him was retained. The services of S/Shri Punnu Ram and Rattan Chand are
said to have been regularized as they had fulfilled the terms and conditions for the regularization.
It is submitted that no fictional breaks were ever given to the petitioner and he wasnever terminated
as he was still working with the respondent. It is submitted that in these facts and circumstances,
the question of termination his services in the year 2008 does not arise at all. It is prayed that the
petition be dismissed.

4. The petitioner has filed rejoinder and reaffirmed the averments as made in the petition
while denying those of the reply.

5. From the pleadings of the parties, following issues were framed on 14.05.2019 while
keeping in mind the reference received:—
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1. Whether termination of services of the petitioner by the respondent during year 2008

is/was illegal and unjustified, as alleged? ..OPP.
2. Ifissue no.l is proved in affirmative, to what service benefits the petitioner is entitled
to? ..OPP.
3. Whether the claim petition is not maintainable, as alleged? ..OPR.
Relief.

6. I have heard learned counsel for the petitioner as well as learned Deputy District
Attorney for the respondent at length and considered the material on record.

7. For the reasons to be recorded hereinafter, the findings of this Court on the above
issues are as under:—

Issue No. 1 :  decided accordingly

Issue No. 2 . decided affirmative

Issue No. 3 : Yes

Relief : Petition is dismissed per operative portion of the Award
REASONS FOR FINDINGS

ISSUES No.1to 3

8. All these issues taken up together for discussion and disposal as they are interlinked so
as to avoid repetition of facts and evidence.

9. While arguments were addressed on behalf of the parties, the learned Dy. D.A.
appearing for the respondentdrew the attention of the Court towards the reference and argued that
the services of the petitioner were never terminated by the respondent and the petitioner worked till
2018 with the respondent, hence, the reference qua his termination could not be answered in favour
of the petitioner. He has further argued that the respondent has been very categorical throughout in
pleading and while leading the evidence that the services of the petitioner were never terminated
in the year 2008 and he had worked till 2018. He has also argued that the claim petition filed by the
petitioner and the relief claimed therein are beyond the scope of reference as the reference is
regarding the alleged termination of the services of the petitioner in the year 2018, whereas, in the
claim, the petitioner has alleged time to time termination and the artificial/fictional breaks. He has
drawn the attention of the court towards relief clause in the claim and submitted that the relief
clause is not consonance with the reference received. He has thus prayed for dismissal of the claim
as the services of the petitioner were never terminated in the year 2008. According to him, the
petitioner had left the work at his own and thereafter he reported to the work again and worked
thereafter till the year 2018 when he was retired in due course.

10. On the other hand, learned counsel for the petitioner has argued that the petitioner has
raised the demand while his services were terminated in the year 2008 and it is thenegligence on the
appropriate Government in making the reference in the year 2017 for which the petitioner could not
benon-suited. He has further argued that Labour Officer had after going through the entire material
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made this reference and the reference has to be answered by the Court in the manner as it has been
posed. The learned counsel has further argued that the petitioner has never abandoned his work and
plea as taken by the respondent is not proved by leading any evidence hence abandonment is not
proved. According to him, the petitioner was liable to be treated in service during the few months
in the year 2008 when he remained out of the job and his case for his fictional breaks is to be
considered after holding that he would have completed 240 days of work in the year 2008 had his
services been not terminated in the year 2008. He has thus prayed that there was merit in the
petition and the same be allowed by granting the desired relief.

11. It is settled law that the Act is beneficial legislation and it has been passed in order to
settle the labour and industrial disputes and to protect the workman from the exploitation at the
hand of their employers. Being beneficial legislation it tilts towards the interest of the workmen and
the Court has to presume the facts in favour of the workman unlessthose facts are specifically met
by the respondent by leading evidence. In nutshell, the Court has to be very liberal while dealing
with the claims of labourers and the workmen. Procedural wrangles and tangles cannot be given
undue importance and weightage. At the same time, it is also settled law that beneficial legislation
does not mean that the relief is granted to the class for whose benefits the law has come into being
on mere asking. The Court no doubt has to be liberal while interpreting the provisions of the law
yet the Court cannot be travel beyond the scope of the controversy in the name of beneficial
legislation. A balance has thus to be maintained between the concept of beneficial legislation and
the controversy involved.

12. Before proceeding further it is apposite to mention here that termination is not to be
confused with fictional breaks. Termination of the services and fictional breaks cannot be usedas a
synonym to each other. Every termination can be a fictional break, whereas, every fictional break
is not termination. Only those fictional breaks become termination in which the workman is never
re-engaged. Once, a workman is given fictional breaks and then re-engaged then his services are
not treated as terminated for the purpose of the Act. Rather it is said that fictional break was given
and thereafter his services were re-engaged. In the case in hand, when the claim of the petitioner is
examined as whole it become very much clear that the petitioner worked right from the year 1999
to year 2008 he was given several fictional breaks by the respondent and and thereafter his
services were re-engaged. It is clear from the claim petition that the purpose of giving fictional
break was to prevent him to complete 240 days in a calendar year so that he could not claimed
regularization. The relief claimed also speaksof fictional breaks and prayer has been made that such
fictional breaks be condoned. The pleadings are thus not in accordance with the reference
received. The reference speaks of termination of the services of the petitioner in the year 2008, but
the truth of the matter is that the petitioner was re-engaged in the year 2008 itself in the month of
December and he worked for 22 days. Prior to this, the petitioner has worked uptoJuly, 2008. The
petitioner has not worked in the month of August to November, 2008 even for a single day. The
petitioner thereafter worked for 329 days in the year 2009, 345 days in 2010, 348 days in 2011, 274
days in 2012, 240 days in 2013 and 296 days in 2014 and thereafter he worked on bill basis. Thus
the services of the petitioner have not been terminated at all. Word ‘Termination’ could have been
used had his services were never re-engaged. Once his services were re-engaged termination, if
any, has to be treated as fictional break. There is no reference whatever regarding the fictional
break. Rather the reference is with regard to alleged termination. The respondent has rightly
pleaded in the reply that the services of the petitioner were never terminated in between 1999 to
the year 2018. It is true that the demand was raised by the petitioner in the month of September,
2008 when he was out of the job but once he was re-engaged in December, 2008 this demand had
become infructuous and there was no question of making the reference in the year 2017 regarding
the alleged termination of the services of the petitioner in the year 2008. The reference regarding
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the fictional breaks given time to time with a view to prevent the petitioner from claiming his
regularization was never made.

13. It may be stated here that in case the Labour Officer does not make the reference
on the demand raised by the workman, the workman is not without a remedy. He can invoke the
writ jurisdiction of Hon’ble High Court and pray for appropriate directions to the labour department
for making the reference to the Labour Court. In case a proper reference has not been made, in that
case also, the workman is not without a remedy. He can request the Labour Office to modifying the
reference by way of corrigendum and, in case, Labour Office refuses, he can approach the Hon’ble
High Court and seek appropriate directions to the labour department so that proper reference is
made and decided by the Court. In the case in hand, the petitioner raised the demand in September,
2008 but he was re-engaged in December, 2008 and thereafter he worked continuously upto the
year 2018. This reference was made by the Government in the year 2017 with regard to the alleged
termination of the services of the petitioner in the year 2008 without realizing that the petitioner
was still in service and there was only a fictional breaks, if any, in the year 2008. The reference
should have been regarding the fictional breaks and to ascertain and adjudicate the intentions of the
respondent in giving such breaks. The reference was rather made regarding the termination of the
services of the petitioner in the year2008. It is settled law that the Court cannot travel beyond
the reference but the Court has to limit itself to the reference and give the findings thereupon. Since
the reference is with respect to the alleged termination of the services of the petitoner in the year
2008, therefore, this Court has no hesitation to hold that no termination of the services has been
taken place in the year 2008 as the petitioner has worked till the year 2018 on the same post and was
ultimately retired in the year 2018. When the petitioner had worked from the year 1999 till the year
2018 with the respondent question of termination does not arise at all. Rather fictional breaks have
been given to the petitioner. The respondent even does not admit that any fictional breaks were
given. The plea of respondent is that the petitioner was himself irregular in reporting to his duties
and used to remain absent off and on. Whatever may the factual position, this Court is not
supposed to adjudicate the question of fictional breaks as this reference has not been made by the
appropriate Government for adjudication. The claim filed by the petitioner is beyond the scope of
the reference and evidence led by the petitioner is also beyond scope of the reference. The
petitioner has examined himself as PW1 and the affidavit filed by him speaks of the fictional
breaks right from the year 1999 till the year 2008. The petitioner has himself withheld the fact
from this Court that he was re-engaged in the year 2008 itself and worked with the department upto
the year 2018. This fact is revealed for the first time from the reply filed by the respondent and
from the seniority list/mandays chart of the petitioner tendered on the record as Ext. RW1/B and
Ext. RW1/C. The truth of the matter is further clear from another document Ext. RW1/D (it contains
12 pages) showing the period during which the petitioner has worked. It is clear from these
documents that the petitioner has worked till the year 2018 with the respondent and he was not
finally terminated in the year 2008 as alleged. The petitioner when subjected to cross- examination
had denied the suggestions, but Shri Amit Sharma, the concerned Divisional Forest Officer in is
affidavit Ext. RW1/A has specifically stated that the petitioner was still working in the respondent
department even in the year 2018 and question of his termination did not arise at all. He was
subjected to cross-examination wherein he admitted the correctness of letter Ext. P1 pertaining to
regularization of daily waged worker and the result of DPC as Ext. P2. He has denied that the
petitioner was removed from the work in the year 2008. He has admitted that no inquiry and no
show case was given to the petitioner when he was not coming to work but all these suggestions
pales into significance as the reference is not regarding the fictional breaks given time to time but
the reference is regarding final termination having taken place in the year 2008. As aforesaid,
there is ample material on the record to show that the services of the petitioner was never
terminated in the year 2008 but he worked with the respondent till the year 2018. The reference
regarding alleged termination of the services of the petitioner in the year 2008 is, therefore, not
sustainable and there is no material on record to prove that the petitioner was terminated in the year
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2008. As aforesaid, it is a case of fictional breaks regarding which no reference has been made by
the appropriate Government. There is no reference regarding time to time termination and the plea
of thepetitioner cannot be considered. In view of the aforesaid discussions, the claim petition is not
maintainable and all these issues are decided accordingly.

RELIEF

14. In view of my above discussions, the present claim petition merits dismissal and is
accordingly dismissed. Parties are left to bear their own costs.

15. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 29th day of April, 2022.

Sd/-

(HANS RAJ),

Presiding Judge,

Labour Court-cum-Industrial

Tribunal, Kangra at Dharamshala, H.P.

IN THE COURT OF SHRI HANS RAJ, PRESIDING JUDGE, LABOUR COURT-CUM-
INDUSTRIAL TRIBUNAL, KANGRA AT DHARAMSHALA (H.P.)

Ref. No. : 907/2016
Date of Institution : 24-12-2016
Date of Decision : 30-04-2022

Smt. Seema Rani w/o Shri Balwinder Singh, r/o V.P.O. Ambota, Tehsil Amb, District Una,
H.P. . .Petitioner.

Versus

The Principal, D.A.V. Senior Secondary Public School, Ambota, District Una, H.P.
. .Respondent.

Reference under Section 10 (1) of the IndustrialDisputes Act, 1947

For the Petitioner : Shri N.L. Kaundal, Ld. AR
For the Respondent Shri Rahul Gupta, Ld. Adv.
AWARD

The following reference has been received from the appropriate Government for
adjudication under section 10 (1) of the Industrial Disputes Act, 1947 (hereinafter referred to as ‘the
Act’ for short).
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“Whether termination of services of Smt. Seema Rani w/o Shri Balwinder Singh, r/o V.P.O.
Ambota, Tehsil Amb, District Una, H.P., who was employed as Aaya w.ef.
01-04-2015 by the Principal, D.A.V. Senior Secondary Public School, Ambota, District
Una, H.P., without complying with the provisions of the Industrial Disputes Act, 1947, is
legal and justified? If not, what amount of back wages, seniority, past service benefits
and compensation the above worker is entitled to from the above employer?”

2. The petitioner has pleaded in her statement of claim that the respondent Principal, DAV
Senior Secondary Public School had advertised different posts lying vacant in the school and she
applied for the post of Aaya in the year 2010. After having appeared before the interview/selection
committee she was selected and she joined her duties as an Aaya w.e.f. 01.04.2010 and worked
continuously in the said capacity till 31.3.2015. According to her, the school used to advertise the
post of Aaya and other posts every year in the newspaper in 2015, whereas, Chapter 3 of general
terms and conditions of the services of employees in the DAV schools/ colleges did not provide for
appointment of teaching and non-teaching staff on contractual basis. As per the petitioner, her work
remained fully satisfactory still her services were terminated in the year 2015 illegally when she was
not permitted to enter the campus on 06.04.2015 as the respondent had given fictional breaks to all
the non-teaching staff w.e.f. 01.04.2015 to 05.04.2015. Feeling aggrieved and compelled by the
conduct of the respondent the petitioner approached President/Secretary of Union Branch Ambota
and also filed a complaint before Labour Inspector against her illegal termination. The demand was
also raised by her vide notice dated 28.4.2015 and she was not re-engaged. According to the
petitioner she had worked for 240 days in each calendar year as well as in the last 12 calendar
months preceding her illegal termination and the respondent has violated the provisions contained
in Section 25-F (a) & (b), hence her illegal termination was liable to be set aside. One Smt. Alka is
said to have been appointed in her place w.e.f. 16.4.2015 and one Smt. Ajay Kumari was appointed
w.e.f-01.10.2015 and there is thus violation of Section 25-H of the Act had taken place. On such
averments, the petitioner prayed that her illegal termination be set aside and she be ordered to be
reinstated with full back wages and continuity in service withall consequential benefits.

3. The respondent school has resisted and contested the petition and taken up the plea that
petition was not maintainable and the petitioner did not fell in the definition of workman. It is
submitted that she has no cause of action and the petition was premature and at the same time she
was estopped from filing the petition. The respondent has also submitted that the court had no
jurisdiction and petition was bad for non-joinder and mis-joinder of the parties. On merits, the
respondent come up with the plea that the petitioner was engaged on contract basis hence
provisions of the Industrial Disputes Act were not applicable and post of Aaya was not a regular
post. It is clarified that the petitioner was appointed as an Aaya in May, 2010 on contract basis vide
advertisement in Punjab Kesari and appointment letter was issued in her favour whereby she
accepted the terms and conditions. The contract of the petitioner came to an end on 31 March, 2011
and she thereafter applied again for the same post on 24.04.2011 and she was appointed w.e.f.
02.04.2011 to 08.07.2011 vide letter dated 29.4.2011. She again accepted the terms and conditions
of the appointment. Similarly, the petitioner was again appointed for fixed tenure w.e.f. 03.04.2012
to 31.03.2013 on consolidated salary of Rs. 4650/- per month and she accepted the terms and
conditions on the letter dated 19.8.2012. She was again appointed as an Aaya on contract basis
from 02.04.2013 to 31.3.2014 vide letter dated 07.9.2013. Lastly, she was appointed on
contractual basis w.e.f- 03.4.2014 to 31.3.2015 vide letter dated 08.6.2014 and she had accepted
the terms and conditions by signing the letter. As per the respondent, since the contract of the
petitioner ended on 31.3.2015 it was not renewed hence there was no question of engaging fresh
hand without giving priority to her. She is also said to have been filed false complaint on Police
Station Gagrate and later she withdrew the same. As per the respondent there is neither violation of
Section 25-F nor 25-H and 25-J of the Act as the petitioner was not a daily wager. The post was
filled by advertising the same vide advertisementdated 28.02.2016 and the petitioner never applied
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for appointment hence no provisions of the Act were violated. On such averments, the respondent
prayed for dismissal of the petition.

4.

The petitioner has filed rejoinder and reaffirmed the averments made in the petition

and denied those made in the reply. It was specifically denied that the petitioner was engagedin the
month of May, 2010 on contract basis. The petitioner prayed that the petition be allowed.

5.

From the pleadings of the parties and the crux of the reference following issues

were framed on 02.07.2018 for determination:—

1.

10.

6.

Whether the termination of the services of the petitioner by the respondent w.e.f.
01-04-2015 is/was legal and justified as alleged? ..OPP.

If issue no.1 is proved in affirmative to what service benefits the petitioner is entitled
to? ..OPP.

Whether the claim petition is not maintainable in the present form as alleged? ..OPR.
Whether the petitioner has no cause of action to file present case as alleged? ..OPR.

Whether the petitioner has no locus standi to file the present case as alleged?
..OPR.

Whether the claim is premature as alleged? ..OPR.

Whether the petitioner is estopped from filing the claim petition by her act and conduct
as alleged? ..OPR.

Whether this court has no jurisdiction to file the present case as alleged? ..OPR.

Whether the petitioner has suppressed true and material facts from the Court as

alleged? ..OPR.
Whether the petition is bad for non-joinder and mis- joinder of necessary parties as
alleged? ..OPR.
Relief.

I have heard learned Authorized Representative as for the petitioner well as learned

counsel for the respondent at length and considered the material on record.

7.

For the reasons to be recorded hereinafter, the findings of this Court on the above

issues are as under:—

Issue No. 1 No
Issue No. 2 decided accordingly
Issue No. 3 No
Issue No. 4 No
Issue No. 5 No
Issue No. 6 No
Issue No. 7 No
Issue No. 8 No
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Issue No. 9 : No

Issue No.10 : No

Relief . Petition is partly allowed as per operative portion of the Award
REASONS FOR FINDINGS

ISSUES No. 1 and 3 to 10

8.  All these issues taken up together for discussion and disposal as they are interlinked so
as to avoid repetition of facts and evidence.

9. The learned counsel appearing for the respondent has argued from the record that the
petitioner was engaged for fixed tenure by the school vide appointment letter whereby she accepted
the terms and conditions of the same. According to him since the tenure of fixed terms came to an
end in the year 2015 therefore, no vested right was available to the petitioner and her services stood
automatically terminated. Learned counsel has argued with vehemence that the case was governed
by Section 2(00) (bb) and since the contract was not renewed and it come to an end hence it was
not retrenchment for the purpose of the act, hence, the provisions of Section 25 were not applicable.
The learned counsel has referred various judgments i.e. AIR 2000 SC 2681 Harmohinder Singh,
Appellant v. Kharga Canteen, Ambala Cantt., Respondent, AIR 2007 SC 519 Muir Mills Unit of
N.T.C (U.P) Ltd. v. Swayam Prakash Srivastava & Anr., AIR 2006 SC 2905 Municipal council,
Samrala v. Sukhvinder Kaur, Latest HLJ 2012 (HP) 1054 Cipla Ltd & Ors v/s State of Himachal
Pradesh and AIR 1996 SC 1001 State of Rajasthan and others Appellants v. Rameshwar Lal
Gahlot and argued that expiry of fixed tenure of an employee was not retrenchment hence the
petitioner was not entitled for any relief unless it was pleaded and proved that there was malafide
on the part of the employer.

10. On the other hand, the learned Authorized Representative for the petitioner has argued
that the rules and regulations of the school prohibited and did not speak of contractual
appointments, and therefore, the services of the petitioner could not be engaged on contractual
basis but she could be engaged as daily wager and was engaged as such, hence the case law was
not applicable. He has further argued that documents have been prepared by the school in such a
way so as to show that the petitioner was a contractual employee or on fixed term so that the
provisions of the law providing protection to the workmen could be frustrated. He hasargued that as
per the settled law in case the employer engages workman for fixed tenure one after one for long
time such practice amounts to unfair labour practices and the workman cannot be disengaged
without having resort to the provisions of the Act. He has submitted that there is merit in the petition
hence the same be allowed.

11. Before proceeding to appreciate the rival contentions, it may be stated here that the
Industrial Disputes Act is a beneficial piece of legislation meant to redress the grievances of the
workmen and labourers against their employer. The Act has come into being to ensure that the
labourer/workmen are not subjected to exploitation and arbitrariness by the employers during the
employment. In orderto rule out the fear of being thrown out of the work by the employers on their
whims and fancies, certain rules have been codified in the Act which are to be followed by every
employer while dispensing with the services of such workmen. Section 25-F, Section 25-G and
Section 25-H are the instances of suchrules. Every presumption under the Act has to be drawn in
favour of the workman and the employer has to prove everything by leading positive
evidence, and in case, the positive evidence is not led by the employer on any issue or point, the
presumption goes that the employer wanted to withhold the material that goes against him. The
workman on the other hand, need not to lead overwhelming evidence to prove a point. It is suffice
that the workman steps in the witness-box, states on oath about his case and successfully stands by
the test of cross-examination. Once, such an exercise is completed by the workman, the entire



O3, 3T Uas, 05 S[ells 2022 /14 3ATNTG, 1944 2543

onus is shifted upon the employer, who is not only the custodian of the record of the employees
but also duty bound to follow the prescribed norms while the workman works under him. Being the
beneficial legislation, the strict rules of evidence are not applicable while adjudicating the
reference. The court can look into even those documents which are not proved strictly in
accordance with the Evidence Act yet their authenticity is beyond doubts. Such documents can at
least be read against the party producing the same as such party intends the court to believe the
same.

12. In the case in hand, the first and foremost question this court needs to address is
whether the petitioner has worked as a daily wager or on contract basis for fixed terms? Once such
question is fully addressed, it is only thereafter, the subsequent question regarding the alleged
retrenchment can be answered. The petitioner has claimed that she was engaged as Aaya w.e.f.
01.04.2010 and she worked continuously till 31.03.2015. The case of the respondent on the other
hand is tothe effect that she was kept on fixed tenure from one academicyear to another and she had
accepted the terms and conditions of employment. Since this case is mostly based on documents,
therefore, documentary evidence is very material for the adjudication of this reference. The
Learned Counsel for the respondent has tendered on record certain advertisements as Mark A to
Mark F, therefore, these documents can at least be read against the respondent despite of the fact
that the same are not proved as per the law. Since the respondent is placing reliance on the same,
therefore, the documents can be used against the school. Advertisement dated April 28, 2010 has
been placed on the record as Mark F. This is a very relevant document and the petitioner is claimed
to have been engaged in this process for the first time. When this advertisement is carefully gone
through, it becomes clear that Walk-in-interview was held on 2nd May 2010 in the school campus
for various posts including that of Aaya. This document does not speak of the contractual
employment or about the fixed term of the employment. It is silent on this aspect. It is also not
mentioned in the same that the tenure of the job shall be only for one year. When such is the nature
of the advertisement, then from where the respondent came to the conclusion that the tenure of the
employment shall be for one year only based on contract and thereafter fresh appointment shall be
made? Even if it is presumed for a while that the petitioner participated in the walk- in-interview on
2 May 2010, then the appointment letter so issued to her was a very material document to ascertain
the nature of the employment offered by the school and accepted by the petitioner. The petitioner
appeared as PW1 in the witness-box and was subjected to cross-examination. She said that she was
not well educated but had failed in 8™ Class. Thus she is almost an illiterate woman not well
conversant with English language and other official complications. She admitted that she was
engaged in May 2010 on contract basis in accordance to the advertisement published in Punjab
Kesari. She further admitted that she was appointed vide appointment letter Ext. RA. These
admissions pales into insignificance when the documents placed on the record are examined. As
aforesaid, the advertisement Mark F does not speak of contractual employment. Sh. Namit
Sharma, the Principal of the school, a well educated person, when examined as RW1 in the
witness-box shatters the case of the respondent on vital aspects. He denies in his cross-examination
that no appointment letter was given to the petitioner on her initial appointment. He there after
volunteered to speak that the Ext. RA is the first appointment letter. This document is thus very
material. When this document is carefully examined, it becomes clear that it was issued on
29.04.2011 from the Office. A bare reading of this document shows that petitioner has applied for
the post of teacher and her interview for this post was conduced on 24.04.11. It is further clear
from this document that she was appointed as Aaya w.e.f. 2nd April 2011 to 08 July 2011. This
documents thus pertains to the year 2011 and not to the year 2010. Then where is the appointment
letter pertaining to the year 2010? The document has been withheld from the court. An attempt has
been made to show a document pertaining to the year 2011 as the first appointment letter of the
petitioner. When the advertisement Mark F does not speak of contractual/ fixed term engagement
and the first appointment letter has not seen the light of the day, then adverse inference has to be
drawn against the respondent. Only inference that can be drawn from the aforesaid material is that
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no appointment letter was issued to the petitioner after she was engaged in the year 2010. Had there
been any appointment letter, the same should have been placed on the record so that this court
could examine the contents of the same and conclude whether fixed tenure employment was
offered to the petitioner or she had accepted the same by signing the terms and conditions on the
appointment letter. As aforesaid Ext. RA which is claimed as the first appointment letter was issued
in the year 2011 and petitioner is shown to have been appointment as an Aaya w.e.f. April 2, 2011
to 8 July, 2011. Surprisingly this letter shows that petitioner was interviewed forthe post of teacher
and posted as an Aaya. The letter has been prepared in a casual manner without making the proper
sense. When advertisement does not speak fixed term posts based on contracts and when the first
appointment letter issued to the petitioner has not been proved on the record then how the
court can presumed that petitioner was engaged initially for oneyear on contract and fixed term and
the petitioner had acceptedthe terms and conditions of her employment. Then comes the question of
some admissions made by the petitioner in her cross-examination. The question arises whether
those admissions are sufficient to dislodge her case. No doubt, the petitioner has admitted the very
first question to the effect that she was appointed on contract basis in the year 2010 vide
appointment letter Ext. RA, but when Ext. RA is not the appointment letter then this admission
becomes stray and made by ignorant illiterate woman. This admission can not be given much
weightage when there is no document to support such plea. After all the appointments of the
petitioner has beendone by the school and it is claimed that entire documentation was done. Such a
plea could have been proved by way of documents alone. As aforesaid, Shri Namit Sharma, the
Principal of the school, who is well educated has also failed to stand by the test of cross-
examination and he has rather supported the case of the petitioner. He has admitted categorically
that the petitioner was appointed as an Aaya in the school on 01.4.2010. This admission
certainly can not be taken lightly as it has come out for the mouth of a responsible officer of the
school who is the custodian of the record as well. The case of the petitioner has been to the effect
that she was engaged on daily wages on 01.04.2010. The school though came with the plea
that she was engaged in May, 2010 but failed to produce the appointment letter. Now position has
been worsened by Shri Namit Sharma by admitting on oath that the petitioner was engaged on
01.04.2010. In case the petitioner was engaged in May, 2010 why the Principal of the school shall
make such an admission that supports the case of the petitioner. The reasons is obvious, the school
intended to withhold material facts from the court but significant admission came out of the mouth
of the school principal when he was cross-examined. Perhaps, the oath taken by him to speak the
truth came in the way and he spoke the truth by admitting that the petitioner was appointed as an
Aaya on 01.04.2010 in the school. This principal of school made further admission to the same
effect during his further cross-examination. He admitted that the petitioner had worked
continuously in the school from 01.4.2010 to 31.03.2015. When the petitioner is claimed to have
been engaged in May, 2010 in the school, where was to the occasioned for the Principal to admit
suggestion to the effect that the petitioner had worked continuously w.e.f. 01.04.2010 to
31.03.2015? The truth made its way through the mouth of the Principal of the school and he
admitted not once but twice that the petitioner was engaged on 01.04.2010. These crucial
admission made by the Principal of the schoolare sufficient to ignore the admission made by the
petitioner by taking into account the fact that petitioner is an illiterate woman and cannot be said
to be well versed with the technicalities involved. The Principal of the school is not only
custodian of the record but he is responsible for the overall management of the school and
therefore, his admissions cannot be treated lightly but the same are liable to be accepted particularly
when the first appointment letter of the petitioner had not been produced on the record. The
petitioner is therefore, proved to be a daily wager rather than appointed on contract for one yearin
the year 2010.

13. The subsequent appointment letters tendered on the record by the respondent have a
different tale to tell. These documents also speaks volumes of the manner in which documents are
prepared in the school and got signed from those workman who are either illiterate or semi literate.
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As aforesaid, the Principal of the school has very categorically admitted that the petitioner has
worked in the school continuously w.e.f- 01.04.2010 to 31.03.2015. Thus no break was ever given
to her. In case, the plea of the respondent is considered for a while that contract ended on 31st
March of very year then the subsequent documents shatter the case of the respondent fully. If the
contract had ended on 31.03.2011 then the new appointment should have taken place before
31.3.2011 so that new appointee could join the duties on 1* April, 2011. The advertisement for the
year 2011 has been tendered on the record as Mark-E. It also speaks walk-in- interview to be held
on 2™ April, 2011 at 9 A.M. This document for the first time finds reference of the fact that
appointment shall be purely on contract basis. In case, the petitioner was to work till 31st March,
2011 then the new appointment should have taken place before 31st March 2011 so that new
appointee could resume the work on 01.04.2011. Had the intentions of the school been to engage
workman for one year ending on 31st March every month why the interviews were held on 24th
April, 20117 If interviews were held on 24 April, 2011 then who worked as an Aaya in between 31
March 2010 to 29.04.2011 when the appointment letter Ext. RA was issued. This appointment
letter Ext. RA shows that appointment shall commence w.e.f. 2nd April, 2011. When the
interviews were conducted on 24.4.2011 and letter was issued on 29.4.2011 then how the
appointment of petitioner was to be presumed w.e.f. 2nd April, 2011. This is very suspicious
and proves thatthe tenure of the petitioner has never ended on 31 March, 2011 and for this reason
she has been shown to have been working from 2nd April, 2011 to 8th July, 2011 vide letter dated
29™ April, 2011. Had any other person been selected by the interview committee on 24.4.2011 why
such person shall be paid the salary w.e.f. 2™ April, 2011 by the school when the person was
appointed on 29th April, 2011 and interview had taken place on 24.4.2011? When interview has
taken place on 24.4.2011 howit was presumed that the petitioner shall be selected and she shall be
made to work w.e.f. 2nd April, 2011. All these facts show that the services of the petitioner
never came to an end and she worked continuously from April, 2010 and on 29 April, 2011 one
appointment letter was prepared and got signed from the petitioner. This formula appears to have
been followed merely to frustrate the provisions of the Industrial Disputes Act and ensure that no
right is accrued in favour of the petitioner on account of her continuous working in the school for
more than 12 calendar months. Ext. RB is another letter and it has a different story to tell. It was
issued on 19 August, 2012 fully knowing that the tenure of the petitioner had ended on 31.3.2012.
Then who worked in between? This appointment letter shows that the petitioner shall be treated
on work w.e.f 3rd April, 2012 to 31.3.2013. When the letter was issued on 19 August, 2012 how
she could be treated as having worked from 3rd April, 2012. The reason is obvious that she was
never disengaged but a letter was prepared to defeat her rights in the month of August 2012. The
advertisement for this interview is Mark-D and it speaks of walk-in- interview held on 2nd April,
2012. If the interview was held on 2™ April, 2012 then why the appointment was made on 19
August, 2012. In case another person was selected in place of the petitioner appointment letter
could not have been issued to him showing his appointment w.e.f. 2nd April 2012 to
31.3.2013. The school would have never paid him w.e.f. 3rd April, 2012 to 18 August, 2012. All
these facts show that the documents were prepared merely to frustrate the claim of the petitioner
and her services were never disengaged on 31 March, of every year as claimed.

14. Same is the position with respect to the year 2013-2014 Ext. RC is another
appointment letter issued on 7 September, 2013 showing the engagement of the petitioner
w.e.f- 2nd April, 2013 to 31.3.2014. Mark-C is the advertisement. The interview was taken on 14
April, 2013 and letter was issued on 7 September, 2013. The engagement of the petitioner was
w.e.f. 02.4.2013 to 31.3.2014 when the interview of the petitioner had not taken place on or before
02.4.2013 and it took on 14 April, 2013, then how the petitioner could be treated as selected and
appointed on 02.4.2013 forthe purpose of salary. It means that her services were never terminated
on 31 March, 2013. The appointment letter was prepared after five months and signatures of the
petitioner were obtained on the same. When half tenure of the engagement has already been
over how terms and conditions could be imposed upon the workman. The last appointment letter is
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Ext. RD. It is equally suspicious. It pertains to the year 2014-2015. The advertisement for the same
is Mark-A dated 28 February, 2015. There is not even date of interview in this advertisement. It is
not at all clear as to when interview was taken. Again the appointment was done on 8 July, 2014
but salary was released w.e.f. 03.4.2014. this fact again shows that the petitioner was not terminated
on 31.3.2014. Had she been terminated on completion of the tenure of the contract, the school
would not have paid her salary w.e.f. 03.4.2014 when she was appointed on 8 June, 2014 vide
appointment letter. Obtaining signatures of the petitioner on this document is of no consequence. It
is in the aforesaid background the services of the petitioner were disengaged on 31.3.2015. Another
woman namely Smt. Alka was engaged as Aaya inher place The petitioner was not permitted to
enter the school nor any notice was issued to her nor the provisions of Section 25-F were complied
with. Since the petitioner is proved to have been working with the respondent w.e.f. April, 2010
upto 31.3.2015 with a break ofday or two every year, it is proved that she has worked for
more than 240 days preceding her final termination on 01.4.2015. So far is the rulings cited by Shri
Rahul Gupta, learned counsel for the respondent are concerned they deal with the contractual
appointment and it has been held by the Hon’ble Courts that when the term of contract expires and
the services of the employee are dispensed with, such act does not amount to retrenchment. It has
also been held that the termination of the services in such cases is co-terminus withthe contract
and the workman can not claim any right to stay back. In the present case, the respondent has
failed to prove on the record that the petitioner was engaged on year to year basis on contracts and
her services were dispensed with on the 31 March of every year. For the reasons already discussed
in detail it has been established that the petitioner was initially engaged in April, 2010 and she
worked continuously till 31.3.2015 and some paper work was done in the middle of the tenure in
order to show that she was appointed on contract. The respondent has failed to prove the plea as
taken by it and the petitioner has been able to prove that she was engaged in April, 2010 and
worked continuously till 31.3.2015. she is not proved to be appointed on contracts, hence the
rulings cited on behalf of the respondent are not applicable. The petitioner is proved to be treated a
daily wager and her services could nothave been terminated without complying with the provisions
contained in Section 25-F of the Act and she is proved to have been working for more than 240
days in 12 calendar months preceding her verbal termination. The school has withheld the material
facts from the court and has not supplied the record regarding the attendance of the petitioner
marked in the school to let this court know the truth. When it has been categorically admitted by
the Principal of the school that the petitioner has worked continuously till 31.3.2015 then the plea
of contractual engagement fails as several documents discussed hereinabove show that they were
prepared in the middle of the tenure by showing continuity of the contracts merely to frustrate the
claim of the petitioner. Had the school come to the court with clean hands it would have proved on
the record results of the interview committee prepared every year to show that several other
candidates also appeared in interviews but the petitioner was selected every time for the post and
rest of the candidates were rejected. No proceedings regarding interview and final results have been
proved on the record and the paper work is proved to have been done in order to frustrate the
provisions of the law. Not only the provisions contained in Section 25-F are violated, but the
provisions of Section 25-H are also provedto have been violated as after termination of the services
of thepetitioner two Aaya’s were engaged and the petitioner was not called for.

15. There is some other evidence on the record consisting of the complaints made by the
petitioner to the union Ext.PW1/D, ExtPWI1/E etc. which are not very relevant. Ext. RE is a
complaint made by the petitioner to the Police and it was withdrawn by document Ext. RF. It has
no relevance to the present case. In case the petitioner was found not suitable for the job she could
have terminated by following the provisions of law and her services could not have been terminated
orally as has done in the instant case. Thus it is held that the services of the petitioner were
terminated illegally w.e.f. 01.04.2015 and the petition is maintainable, the petitioner has also cause
of action and locus standi to file the petition. She is also not estopped to file the petition by her own
act and conduct. This court has the jurisdiction to deal with the reference and the petitioner has not
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suppressed material facts from the court. It is the respondent who has suppressed the material facts
from the court. The petition is also not premature as the services of the petitioner were verbally
terminated and she has approached the Labour Office and the Labour Office feeling satisfied made
the reference. The petition is also not bad for non-joinder and mis-joinder of necessary parties.
Issue no.l is answered in affirmative and issues no. 3,4,5,6,7,8,9 and 10 are held innegative and
against the respondent.

ISSUE No. 2

16. In view of findings on the issues hereinabove the petitioner is held entitled for
reinstatement as an Aaya with continuity in service and seniority. The petitioner has specifically
pleaded and proved that she has remained unemployed after her termination and was not gainfully
employed. There is no cross-examination on this aspect by the respondent. The respondent has also
not led any evidence to the contrary. Since the petitioner is not gain fully employed, she is held
entitled for back wages. Since she has not worked in the school after the termination, the
principles of no work no pay are to be kept in mind. Keeping in mind the fact that petitioner was
always willing to work, the interest of justice shallbe met in case she is held entitled for 25 percent
of the back wages w.e.f. her termination to the date of her reinstatement. This issues is answered
accordingly.

RELIEF

17. In view of my discussion on the above issues, the claim petition is succeed in part and
partly allowed. The respondent is directed to reinstate the services of the petitioner forthwith. She is
entitled for seniority and continuity in service from the date of her illegal termination and 25
percent of the wages as back wages w.e.f the date of her termination to the date of her
reinstatement. Parties are left to bear their costs.

18. The reference is answered in aforesaid terms. A copy of this Award be sent to the
appropriate Government for publication in the official gazette. File after due completion be
consigned to the Record Room.

Announced in the open Court today, this 30th day of April, 2022.
Sd/-
(HANS RAJ),
Presiding Judge,
Labour Court-cum-Industrial
Tribunal, Kangra at Dharamshala, H.P.

e uRY AR

o, RMe—171009, 5 Jallg, 2022
& 3—1 /20228 YAA—L—9RA ates ARt & ifeRgeT 6w 479 /16 /2022,

I 05 Jollg, 2022 TRIAR 3G 14, 1944 (H) ST b Iguelg Fat=e, 2022 & Al @l
T | AT 2, BT Sl HUR Aled SR & GaT &g YHIId fHar SI1am 2 |

AR 9,
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YR fat=e ImanT
fat=em 9ee, e g, I8 facei—110001

SIBSNCE

f3i®: 05 TS, 2022

JMYIG 14, 1944 (Ih)

. 479 /16 /2022 —TT™ 3R \awu;;qcﬁu fares o, 1974 & o9 27 @
SFgaTer H, MRA FaMEE SANT TAgERT 21 Jells, 2022 (HAR) P Jaigd 11.00 dof BT 9,

I fafes, 2022 @1 T @ forg Reffr afierl & e BavT <. 63, YIH ddl,
A 99, % faoell § fOd &xar 2

eI 9,

(g9 BAR <T4),
qfeq |

ELECTION COMMISSION OF INDIA
Nirvachan Sadan, Ashoka Road, New Delhi-110001

NOTIFICATION

Dated: 05th July, 2022
Ashadha 14, 1944 (Saka)

No. 479/16/2022.—In pursuance of Rule 27 of the Presidential and Vice-Presidential
Elections Rules, 1974, the Election Commission of India hereby appoints the 21st July, 2022
(Thursday) as the day on which, and 11:00 A.M. of that day as the time at which, the counting of
votes, for the Presidential Election, 2022, shall take place at the office of the Returning Officer at
Room No. 63, First Floor, Parliament House, New Delhi.

By order,

(SUMAN KUMAR DAS),
SECRETARY.

R e WReR

faTiep : RMe—171009, 5 TelTs, 2022

T 31 /20223 VAT~ L—9Ra fafes manT @l AfRLET W& 480 /2022 4
480 /2022(1), GFI f3ATd 5 TelTg, 2022 AITTAR IS 14, 1944 (IF), ST b MRT & SIS AR




O3, 3T Uas, 05 S[ells 2022 /14 3ATNTG, 1944 2549

Ug & foru gt den fRafed & ade &1 W, dderd & 999 g o0 9 9wfRid §, &l
IS WATR Hied STTATEIRT & FIAT o UBIRI [HaT ST & |

AR 9,
Y T,
T Farae e,
feareer |
YRd fAaf=e T
frafeq 9gq, s s, T3 feeei—110001
f3qid: 5 SolTs, 2022

YIS 14, 1944 (D)

H. 480/2022—3, 3N UH. ddbdAT AIS, WRA & SWIEUT & UgER, AfRE™ &
3TTVT 67 DI AT R, 10 T, 2022 HI FAIC BT W& 7; AR

I UGHTRT SIRIGUT &I USMafe FH< & AT SdT HRIGId FATd 8 & Jd, 39
THR IO §g b DI WA S JAGH 4, AU & s 68 & WIS (1) B ;AT W

frafee aear ST 2 iR

qd: IEUAT R ISWgUdig fFared iff g™, 1952 (1952 BT 31) BT GRT 4 BT SYLRT
(3) @ 3N YRA At TN gRT WRA & WU & U B WRA & forg fafes gg arra
9 UBR Faa &1 S eferd © fb Mates 08 §eg 9@ qul 81 Y &R fHalfa SuRrguf
JUAT UG 11 37T, 2022 BT T &R H T4 B b

31T 314, WRA fafem JMINT TaggRT—

(1) wfaum™ & arfwu’ 66 W Ffdw frafad wed | I8 oe oxar @ & J dfw™ @
UMl & AR, GO IR IWRTSAA Farae S, 1952 (1952 &7 31)
3R Ted= 99T Y F9H1 3R I9% d8d SN fby U el & SUel & 9K,
IAAT SIRICURT BT A TH 8F ¥ Qd IR & ISWQUT & UG DI WA B
forv e afts faifaa ) < @ik

(a1) S AT & gRT 4 B SUIRT (1) & rgERer H f=forRad FRuiRa a=ar

(@) AHERE 3 e AR © 19 SelTg, 2022 (HTCAR)
(@) AR B AT @ AR © 20 TS, 2022 (JHAR)
(1) nIfefard U o @1 sifaH aRig © 22 TS, 2022 (YHAR)
(@) 98 ARRg f®I, IfC Maedd gafl, Al Ada SN 6 T, 2022 (AFAR)
MY 9,
(= =10 gerfer),

IR Je= afd |
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ELECTION COMMISSION OF INDIA
Nirvachan Sadan, Ashoka Road, New Delhi-110001

NOTIFICATION

Dated: 05th July, 2022
Ashadha 14, 1944 (Saka)

No. 480/2022.—Whereas, the term of office of Shri M. Venkaiah Naidu, Vice-President of
India, is upto 10th day of August, 2022, in terms of Article 67 of the Constitution; and

Whereas, an election is due to be held, in terms of clause (1) of Article 68 of the
Constitution, to fill the vacancy to be caused by the expiration of the term of office of the
incumbent Vice-President before the expiration of term of his office; and

Whereas, under sub-section (3) of Section 4 of the Presidential and Vice-Presidential
Elections Act, 1952 (31 of 1952), the Election Commission of India is required to so appoint the
dates for the election to fill the office of the Vice-President of India that the election will be
completed at such time as will enable the Vice-President thereby elected to enter upon his office on
the 11thday of August, 2022;

Now, therefore, the Election Commission of India hereby—

(A) calls upon the Electoral College, referred to in Article 66 of the Constitution, to elect a
person to fill the above vacancy in the Office of Vice-President of India before the
expiration of the term of the incumbent Vice-President, in accordance with the
provisions of the Constitution, the Presidential and Vice-Presidential Elections Act,
1952 (31 of 1952), and the Rules and Orders made thereunder; and

(B) in pursuance of sub-section (1) of Section 4 of the said Act, appoints-

(a) the 19™ July, 2022 (Tuesday), as the last date for making nominations;

(b) the 20" July, 2022 (Wednesday), as the date for scrutiny of the nominations;

(c) the 22" July, 2022 (Friday), as the last date for the withdrawal of
candidatures; and

(d) the 6™ August, 2022 (Saturday), as the date on which a poll shall, if
necessary, be taken.

By order,

(NARENDRA N. BUTOLIA),
SR. PRINCIPAL SECRETARY.

YR fHat== T
fratae deq, e s, T3 fAoeil—110001

SIBSCE

feAi®: 5 S[alTs, 2022
IMNTE 14, 1944 (Ih)
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H. 480 /2022(1) ——TCUA IR SIS fFata 799, 1974 & 99 8 & IFAR0T #,
IRA ated JIERT TaggR—

(@) Ul A6 5 T[ellg, 2022 B ARRAAT AT 480,/2022 & JTAR IURTLUA
fFaferd & foT Aaa &1 I HART AT 63, AAS HdH, s faoal] AT &RaT 5; 3iR

(@) 10:00 g9 YA ¥ 05:00 ol ARG QI DI APAGIT B U Tb BT AAI UH
I & wU ¥ e #Rar 2 s, e smawdsd gam df, Sad WIF R Ada
BT |

MY 9,

(== 70 gerforan),

IR e afd |

ELECTION COMMISSION OF INDIA
Nirvachan Sadan, Ashoka Road, New Delhi-110001

NOTIFICATION

Dated: 5™ July, 2022
Ashadha 14, 1944 (Saka)

No. 480/2022 (1).—In pursuance of Rule 8 of the Presidential and Vice-Presidential
Elections Rules, 1974, the Election Commission of India hereby;

(a) fixes Room No. 63, Parliament House, New Delhi as the place of polling for the Vice-
President Election to be held in accordance with its Notification No. 480/2022, dated
the 5th July, 2022; and

(b) specifies the hours from 10.00 A.M. to 5.00 P.M. both inclusive to be the hours during
which the poll, if necessary, will be taken at the said place of polling.

By order,

(NARENDRA N. BUTOLIA),
SR. PRINCIPAL SECRETARY.

In the Court of Sub-Divisional Magistrate, Chamba, District Chamba (H. P.)

Sarvan s/o Shri Dharam Pal, aged 21 years, resident of Village Saroth, P.O. Sahoo, Tehsil &
Distt. Chamba, H.P. (Bridegroom/Husband).
and

Arti d/o Sh. Rattan Chand, aged 26 years, resident of V.P.O. Mangla, Tehsil & Distt.
Chamba, H.P. (Bride/Wife) .. Applicants.
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Versus

The General Public

Subject.— Registration of Marriage under section 8(4) of the H.P. Registration of Marriages Act,
1996 (Act No. 21 of 1997).

Whereas, the above named applicants have made an application before me under section
8(4) of H.P. Registration of Marriages Act, 1996 alongwith relevant records and affidavits stating
therein that they have solemnized their marriage on 10-07-2019 at their place of residence with
prevailing rites and customs but due to some un-avoidable circumstances it could not be entered in
the records of Gram Panchayat Protha, Development Block Chamba well in time;

And whereas, they have also stated that they were not aware of the laws for the registration
of marriage with the Registrar of Marriages and now, therefore, necessary order for the registration
of their marriage be passed, so that their marriage could be registered by the concerned authority.

Now, therefore, objections are invited from the general public that if, anyone has any
objection regarding the registration of marriage of above named applicants, they should appear
before the undersigned in my court on or before 23-07-2022 at 2.00 P.M. either personally or
through their authorised agent/pleader.

In the event of their failure to do so, orders shall be passed ex-parte for the registration of
marriage without affording any further opportunity of being heard.

Issued under my hand and seal of the court on this 22nd day of June, 2022.

Seal. ARUN KUMAR SHARMA (upas),
Sub-Divisional Magistrate,
Chamba, District Chamba (H.P.).

9 ETAd HRUGRI TSGR UG dedIaaR, dedid dax a1, e w1 (;Ro wo)
e /=] ./ d8dd /eY /2022 TRRG U : 18—07—2022
31ferT HAR gF guT ™, Far 19/ geeer aeui, dedid wRAR, Rt @w=r (2o vo)

ERlL|
3T ST Ud R gRYg =T

a7 —— SRR SR IRT 13(3) USHHRY ST Td Jcg &0l Bl a7 |

it gdt I g3 a1, AR T/ geedr aeui, dedid WRAR, ftem = (fRo wo) 7
T BRI ¥ e fHar § {6 S9d e AWa S1ferd &1 o fAid 01—05-2017 &I gl
2, I ST & IHRId ge TR IR IR & HITed § gof 9 g8 2|

31 FAAEIRYT ST Bl §9 S¥IeR gRT gfad fHar mar & 6 ureff sh git <™ 9o
a1, FaRil 79/ Heeel geui, dedid WRAR, e = (Bo 90) & dsd Bl o
01—05—2017 TR URYE TR & BRI & OH/J el H Tol dX aRT R el &l
JMURT BT AT I8 STATATT AT GBI Y- MMIRT $H NETAT H SITER & YHIH & TP HI8 B
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ﬁﬂ?—%ﬁﬁ?ﬁﬂg10.00@@5.ooaﬁatﬁaﬁwm%‘lﬁafﬁamfﬁﬁm%ﬁaﬁa%
qRA ¥ ureil gdl M gF qH1, Faril 19/ geeen 991, dedid WRAR, e g (2o o) &
D DI O A 01—05—2017 TR URYG FH1 & DA & o /TG AWeI@ H &6l bR
@ IS TR W IRRER &1 U9 g &1 UiRd o= A 16T |

3ITST fa=id 17—06—2022 P XY BAER  AIER IRITST ¥ SN gaTT |

AR | BETR / —
HIRIBRNT TUSIIBRT Td dedlcianR,
dediel Fex =w T, Rrer g (fRo 9o) |

9 IQTAd PRIBRI STSIEGRNI UG TeUIdgR, dedid dex g, forar g1 (;Ro wo)
e TR © /agdd /ST /2022 AR U 18—07—2022

1. N1 P AT, AR 19/ geeell 3d, IRl Jfedte, dedia @ e = (Bo bo)
2. ¥ 9 ofci, fardl TTid / geeel $iel, IR fedrd, dediie 9 foterm = (fBo vo)

ERIE

3MH ST Ud I UA™d §RIR AT
a7 —SRE SR IRT 13(3) USHHRYN ST Td Jcg GOl Bl a7 |

urefl ociiw g e I R B9, FaRi Ta /geedl $d, IR IfeATd, dediid g forel
77 (Rodo) 1 39 PG H A fhar g & S9a dsad A™ed IR @ oW Ay
10—09—2016 T TSd! AHEG AT DI o7 fIfd 12—12—2014 g, <fh T & FWfIa ge1 I™

TR R, e @vs a1 & dRIed § <ol 7 88 2|

31T IHATIRYT SIAT Bl §9 3¥d8R gRT Grod fhar Sirar © & uefl & e 9ma o=
P S A 10-09—2016 T ASHI MG NI B O AT 12—12—2014 IH UAT a1,
[P WUe o1 & BRI & O /T A H To R dRT PR {BAT BI mufy 81 o
qE ITATATT IT TehTeld 3T JMURT §F ST H FIASR & YBH & Th A8 & HIaR—HIax
GaE 10.00 ¥ A 500 g6 Tb &6 PHRAT Ahel & | iR @l § amuiy 7 am & JRa 4
yeft & e WG T B o fAf 10-09-2016 I TSB! AWE NIET Bl o fafd
12—12—2014 I YR KRR, [AH™ oS a1/ & 91,/ J AW H qol B D 3fQ
TR g IRRER & Td 97 &1 TilRd a2 & S |

31TST &1 17—06—2022 PT WX BRIER g HIBR AT A SIRI B3l |

AER | EIETRT / —
HIRIBRNT TUSIIBNT Ud dedlcienR,
dediel Fex =w T, Rrer =T (fRo 9o) |

9 IETAd HRUGRI TSGR UG TedIdaR, dedid dax g, forar w1 (;Ro Ho)
e TR : /agdd /ST /2022 ARG U 23—07—2022

ol M g3 FaRl, i A/ ggeel Sig, WA USTell, dedie g forer =@ (2o Ho)

ERIE
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M ST U T g9rdd die
fv ——aTATT SR GRT 13(3) USHHROT ST UG Hg qol B a7 |

g Iy gF RS AR, ardl T/ geedl Siig, IR USia, dediie g forer @
(fRo Wo) =1 39 FraTerd ¥ amde foar & & S9a =mn & 9g faie 16—07—1983 &1 &8 @,
A g | AR geHT UM UarId dre, ey @vs Hgl & dIied W gl 7 8% © |

;. AATIRYT SAdT Bl $9 SAER g qred fear Siar g 6wl ey, e
Td / Fgeell S, WA Uofel, evilel 9 e @ (fBo Yo) @ @rar @ 7 fafer 16—07—1983
U YIRIT die, fdhrT Wvs Hgdl & ARG H ol dRd IRT 3FR fHsdl &7 omufy & o a8
IRATATT AT qhTAd U AMURT ST AETAd H SIAER P YHIIH & Uh AE & Hak—HIR
JIE 1000 ¥ A 500 g0 Tb &6l PHRAT Ahal © | FEiRa @l § amuiy 9 om & JRa #
ureff & A @ 9g [T 16—07—1983 UM UEIG dle, f[AH™T WU HEel & oI/ Hg *Afierd
H SO B B QY R IR IRVRER 9 T g &7 qIRd o9 3T S1gT |

3ITST f&=id 23—05—2022 PI A BXKIER  HIER IRITAT I SINT 1T |
HIEN | BRI / —

HIRIBRNT TUSIIBRT U dedlcienR,
dediel Fex =T, Rrer =T (fRo 9o) |

9 ST HRUGRI TSGR UG TedIdaR, dedid dax g, forar g1 (;Ro Ho)
e /R - /a8l /3SR /2021 IRIRG Y9 : 23—07—2022

RS HAR F a1, HariT 719 / geeell S, R Uotal, desira g forem == (fRo Uo)
ERIE|
3 STIdT Yd U 9arId 1
a7 —— @A SR gRT 13(3) USHHRY ST Td Jcg &6l Bl a7 |
g Iy gF RS AR, ardl Tid / geedl Siig, URIET USia, dediid g forer @

(fRo W0) 1 39 Fery # 3Mded fhar 2 f& 9 far @ 99 A% 20-09—2000 &1 §% %,
A g | AR geHT UM UarId dre, ey @vs #gel & dIied W g9l 7 8% ¢ |

;. AATIROT SAdT Bl $9 SITER &R qred fean Siar g 6 umeil eifawy, e
g/ Feoel STy, TRAET dotell, dedier 9 e =wr (fRo vo) @ facm @1 7g fafr 20-09-2000
M GIrId are, AT WS dgel & SifeRg § ol ®Ra aRT 3FR el &I omufiy & o a8
IATATH AT qhTeTdd T AMIRT S IMETAd H SIABR & YBIH & THh A8 & Ha—HIaR
GIE 1000 ¥ A 500 g0 Tb &6l PHRAT Ahdl © | FeiRa @l § smuiRky 7 o & JRa 4
il & far @& gg fadie 20—09—2000 UM UARA dC, f[ddH™ @WUvs Hedl & oA /qY
el # Tof AR & IR TR W IRVRER T T & BT aIRd - f&d Se |

3ot fa=Tids 23—05—2022 BT A BEIER d AR AT I ST §aTT |

AER | FRIRT / —
PRIBR] TUSIBRT UG TeUIAER,

dedle |ex awT, f5ar == (2o vo) |
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9 AT HRIGRI SUSIRIGRNI Ud devleaR, dedia da) oI, f57ar @+ (Ro wo)

e T/ R - /a8l /3SR /2022 TN U9 : 18—07—2022

1. TN HAR G b3 HAR, Fardl Td /Geool W, WA [feard, dediel a f37el
T+ (f2o o)

@ )2 R 3 Ha¥ HAR, Fari 74 / el Wy, TR [feard, dedia 9 frar =w=
0 J0

ERIE

3MH ST Ud UTH UAd SRR AT
T —SRE SR IRT 13(3) USHHRY ST Td Jcg &6l Bl a7 |

orfefT HRT Ul Ha¥ AR, AR Ma /et Gedl, R IfeATd, dedd a e
77 (fRoW0) 7 BT H IMdad [l € & S dedh AMd AR FAR &I oA fafer
16—12—2010 9 f2HIg &1 5 fAfr 12—10—2009 B, b T | F=FUd geT IM UaRa v,
aTT Woe aF T & BRI H Gof 7 &8 ¢ |

3Id: FIAEIRY SFAT Bl §9 AR g1 Gfad fbar orar & fb uidiar & des AMd
e FAR B W9 [ 16—12—2010 T BAY &I 54 [ 12—10—2009 M UARE K,
e @vs o1 & FRTET & T /g AWl H Tol B IRT 3R fhAT &I Ry & ar
IE STATATT IT Thlold Y JMURT §F ST H FIASR & YBH & Th A8 & HIaR—dIaR
GIE 10.00 W A 500 T Tb &6 PRAT Fhal © | iR @y # mufy 7 3 ol JqRa A
IR & e A AR FAR B o4 [T 16—12—2010 T g & I AT 12—10—2009
IH daRd KRR, Ao @ve I=1 & o9 /9 el H &9l &R & Qe FRd R
IRRER S YT GG Bl TIRT &R o S |

3ITST f&=Td 17—06—2022 PI A BXIER d HIER IRITAT I SINT 1T |

AR | FXRIRT / —
PRIBR] TUSIIBRT Ud TEUIAER,

dedlel |ex awT, far == (o vo) |

9 QAT PRIBRI SUSIEGRNI UG TeUIdaR, dedlid dex g, forar g1 (;Ro wo)
e TR 0 /dgdd /¥R /2022 IRG Ul : 18—07—2022

e AR g3 gy, Faril g /gl Eedl, RN [fedre, dedia 9 Rrer =
(f2o o)

ERIR

3MH STEAT Ud UTH Jrad §RIR IH]
I ——SREI SR IRT 13(3) USHHROT 5 Td J&g Gof B a7 |

grefl Ueg gF e T, A Ta / geedr Wk, TR IfedTd, dgdid 9 el g
(fRo Wo) = 39 HATerT H 3fMded fhar & & SHd s Ame Mo @ S fafer 25—09—2009
2, Afdh 979 ¥ IRIRId gedT U™ UaEd KRR, a6 @vs a1 & Sied § &9l 7 88 ¢ |
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3d: AIATIRYT ST BT 39 S¥AER gRT gfad f&ar oimar 2 f6 uefl & dsa ama
At &1 =1 A 25—09—2009 I TARA RR, [TH™T @vs TH=1 & BRI & T4 /TG
IRT H Tl B IRT MR fHAT BT JAMIRY & 7 98 STl AT dhleld 7T+ Maiy 9
IETAd H STABR & YBRME & Udh AlE @ HoR—¥IaR Gag 10.00 F R 500 o qPb Gol HRal
AHdT & | FUiRT @y & omuft 9 o & gRa H urRfl & dsa THe Ffid @ o= fafy
25—09—2009 UM UOd =R, [AH™ Wvs o911 & O /FQ Afekd d Tol T & MR
TR I IRRER O 74 977 &I aIRd & . S |

3ITST &I 17—06—2022 BT WX FRIER g HIBR AT A SIRI 83Tl |
SIEN ERTETRT / —

PRGN TUSIAGR] Td TEARN,
dedrel |ex awT, e g (o Wo) |

9 ETAd HRIBRI SUSTRIGRI UG dedIdeR, dedlid Wex I, fRrar a1 (Ro vo)
e TR 0 /dgdd /¥R /2022 TIRIRG U : 18—07—2022

1. SO Y WeR, Fardl 19 /gt afedaRT, R feard, dedid g frer =
(fZomo)

2. T g Wex, Al Ta /qeeo afelRy, WAl eard, dedid a frer =
(fZomo)

ERIE

3MH ST U9 U9 UAd SRR AT
I —— ST SR gRT 13(3) USHHROT 5 Td J&g Gof bR aI]7 |

il Wex FAR YF Wal, Fardl T/ el iRy, IRl IfeArd, dedid d foref
1 (Ro¥o) < 39 ®RIfed # 3fded fhar & & S oded Wa $9Md & o= fafd
16—02—2014 T TSHI AHS G B T A 17—-09—2011 B, olfhd T | TG gea M
AT UdE, e™ @ve a1 & Hrfed § gt 7 88 2|

3 FAATIRYT SAT DI 39 SER §RI Grad [har S & 6 uell & asa W
Sea &I T [T 16—02—2014 T STgd! THS I B oA Al 17—09—2011 B, U™ H=mdd
e, f[aer @vs T & B & O /qg W H T9l B aRT 3R Bl ®1 3mafRy &
Al 98 ST AT ddTelds MU+l IMURT $H IMQTId § S¥TASR & YHRME & Udh HE &
fIR—ITR g 10.00 ¥ AR 5.00 Tof TH Gl dxal Favdl © | FUiRa @iy # smufy 7 am &
PR H Ul & Asd AME AT B ST [T 16—02—2014 T ASHI AMd Rl B 54 fafy
17—09—2011 2, UM Ua1Id Uqje, b @ve Il & o /9 JMffeRd § TSl & @ ARy
TR T IRRER T Td 977 BT UilRd a2 T S |

3ITST f&=Td 17—06—2022 PI A BXIER d HIER IRITAT I SINT 1T |

AER | FRIRT / —
PRIBR] TUSIBRT UG TeUIAER,

dedle |ex awT, f5ar == (2o vo) |
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LOK SABHA SECRETARIAT
OFFICE OF THE RETURNING OFFICER
FOR VICE-PRESIDENTIAL ELECTION, 2022
PUBLIC NOTICE
OF
ELECTION TO THE OFFICE OF VICE-PRESIDENT OF INDIA

WHEREAS a notification under sub-section (1) of section 4 of the Presidential and Vice-Presidential Elections Act, 1952,
for the holding of an election to fill the office of Vice-President of India has been issued by the Election Commission, I, Utpal
Kumar Singh, the Returning Officer for such election, do hereby give notice that-

(i)  nomination papers may be delivered by a candidate or any one of his proposers or seconders to the undersigned at his office in
Room No. 18, Ground Floor, Parliament House, New Delhi, or if he is unavoidably absent, to the Assistant Retruning
Officers, Shri P.C. Tripathy, Joint Secretary, Lok Sabha Secretariat or Shri Raju Srivastava, Director, Lok Sabha Secretariat at
the said office between 11 A.M. and 3 P.M. on any day (other than a public holiday) not later than the 19" July, 2022;

(1)  each nomination paper shall be accompanied by a certified copy of the entry relating to the candidate in the electoral roll for
the Parliamentary constituency in which the candidate is registered as an elector;

(iii)  every candidate shall deposit or cause to be deposited a sum of rupees fifteen thousand only. This amount may be deposited in
cash with the Returning Officer at the time of presentation of the nomination paper or deposited earlier in the Reserve Bank of
India or in a Government Teasury and in the latter case a receipt showing that the said deposit of the sum has been so made is
required to be enclosed with the nomination paper;

(iv) forms of nominmation papers may be obtained from the above said office at the times aforesaid;

(v)  the nomination papers, other than those rejected under sub-section (4) of section 5B of the Act, will be taken up for scrutiny at
Room No. 62, First Floor, Parliament House, New Delhi on Wednesday, the 20™ July, 2022 at 11 A.M. ;

(vi) the notice of withdrawal of candidatures may be delivered by a candidate, or any one of his proposers or seconders who has
been authorized in this behalf in writing by the candidate, to the undersigned at the place specified in paragraph (i) above
before three o’clock in the afternoon of 22" July, 2022;
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(vii) in the event of the election being contested, the poll will be taken on Saturday, the 6™ August, 2022 between the hours of
10 A.M. and 5 P.M. at the place of polling fixed under the rules.

New Delhi; (UTPAL KUMAR SINGH)
Dated the 5™ July, 2022 RETURNING OFFICER FOR
THE VICE-PRESIDENTIAL

ELECTION-2022

AND SECRETARY-GENERAL, LOK SABHA.

-

oy fatae smaeT fEAra
STATE ELECTION COMMISSION HIMACHAL PRADESH
3 ﬂﬂ%aﬁmmwmoz Armsdale,Shimla-171002 Tel. 0177-2620152,2620159,2620154, Email:secysec-hp@nic.in

NOTIFICATION
dated, the 5" July, 2022

No. SEC(F)1-28/2021-2126-45.—Whereas the State Election Commission vide its Notification No. SEC(F) 2-3/2020-1-717-
730 dated 10™ March, 2022 has published 41 wards in respect of Municipal Corporation Shimla in the Official Gazette of Himachal
Pradesh;

And whereas two C.W.Ps No. 1391 and 1442 of 2022 were filed in the Hon’ble High Court wherein delimitation of five
wards i.e. 6-Summerhill, 9-Boileauganj, 11-Tutikandi, 12-Nabha and 13-Phagli was challenged before the Hon’ble High Court of
Himachal Pradesh;

And whereas Hon’ble High Court vide its order dated 3™ June, 2022 has directed the Deputy Commissioner Shimla to dispose
of the objections moved by the petitioners qua these wards afresh in accordance with law;
And whereas the matter with regard to delimitation of above mentioned five wards is still under consideration of the competent
authorities;

Therefore, the State Election Commission in exercise of the powers vested in it under Article 243ZA of the Constitution of
India, Section 9 of the HP Municipal Corporation Act, 1994 read with Rule 14 of the HP Municipal Corporation Election Rules,
2012 hereby issues the following schedule for preparation of polling station wise electoral rolls in respect of remaining 36 wards of
Municipal Corporation Shimla:—

1. | Draft publication of electoral rolls On 06-07-2022

2. | Period for filing claims and objections before Revising | 07-07-2022 to 16-07-2022
Authorities

3. | Period for deciding claims and objections by Revising | Within ten days from the filing of claims and objections
Authorities

4. | Period for filing appeals before the Electoral Registration | Within three days from the order passed by the Revising
Officers Authorities

5. | Period for deciding appeals by the Electoral Registration | On or before 05™ August, 2022
Officers

6. | Final Publication of electoral rolls On or before 8" August, 2022

Further the State Election Commission hereby notifies 1% July, 2022 as qualifying date to determine the eligibility of an
elector for registration in the electoral roll as required under Rule 16 (e) of the HP Municipal Corporation Election Rules, 2012.

The Claims and Objections will have to be filed before the Revising Authorities appointed under Rule 19 of the rule ibid by
the Electoral Registration Officers. The application of claims and objections will be filed by the person individually or sent by
registered post or by a person authorised by him in writing on this behalf. After the claims/objections and appeals received during
the period have been decided, the Electoral Registration Officers as the case may be, shall cause the Draft Electoral Rolls to be
corrected through ERMS software in accordance with the orders passed by the Revising/Appellant Authorities.

Thereafter, the Electoral Registration Officers shall issue notice of final publication of Electoral Rolls as per programme
notified by the Commission. The finally published electoral rolls shall be uploaded on the official website of the Commission.

As soon as the notice of final publication is issued by the Electoral Registration Officers, the intimation of the same may be
sent to the Commission immediately through E-mail followed by confirmation by post. Thereafter, Fifteen copies of the electoral
roll shall be printed in respect of each polling station at Govt. Printing Press Shimla-5. You will supply printing material in soft copy
form to the Controller, Printing & Stationery Department. The soft copy of finalized electoral roll should be kept in the record
alongwith one hard copy duly authenticated by the Electoral Registration Officer. Any person may procure electoral rolls from the
office of Electoral Registration Officer @ Rs. 10/- per page to be paid in cash against receipt. A complete set of electoral rolls of a
ward may be provided.

The relevant provisions of Rules ibid, instructions issued by the Commission vide above mentioned letter No. SEC(F)1-
28/2021-1993, dated 4™ June, 2022 and 30™ June, 2022 respectively for updation of the said electoral rolls and the timelines
stipulated to be adhered to strictly.

Kindly acknowledge receipt and pay personal attention.

By order,

Sd/-

(ANIL KHACHI),

State Election Commissioner, Himachal Pradesh.
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