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LABOUR EMPLOYMENT & OVERSEAS PLACEMENT DEPARTMENT
NOTIFICATION
Shimla-171 002, the 19th June, 2026
No: LEP-E/1/2024.—In exercise of the powers vested under section 17 (1) of the

Industrial Disputes Act, 1947, the Governor Himachal Pradesh is pleased to order the publication of
awards of the following cases announced by the Presiding Judge, Labour Court-cum-Industrial
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Tribunal, Shimla (H.P.) on the website of the Printing & Stationery Department, Himachal
Pradesh i.e. “e-Gazette”:—

SIL. Case No Petitioner Respondent Section Date of
No Award/Orders
1. | Ref.27/2024 | Hem Raj The XEN, Jal Shakti 10 05-05-2026
Vibhag.
2. | Ref.44/2024 | Ghanshyam The XEN, Jal Shakti 10 05-05-2026
Vibhag.
3. | Ap.119/2023 | Tanzin Chhukit | The XEN, HPPWD, Kaza 2A 30-05-2026
4. | Ref.86/2024 | Dorje Chhering | The XEN, HPPWD, Kaza 10 30-05-2026
5. | Ref.87/2024 | Sonam Dorje The XEN, HPPWD, Kaza 10 30-05-2026
6. | Ref.88/2024 | Chhering The XEN, HPPWD, Kaza 10 30-05-2026
Namgial
7. | Ref.89/2024 | Chhering Norgay | The XEN, HPPWD, Kaza 10 30-05-2026
8. | Ref.90/2024 | Lobzang The XEN, HPPWD, Kaza 10 30-05-2026
9 | Ref.91/2024 | Tenzin Dolma The XEN, HPPWD, Kaza 10 30-05-2026
10. | Ref.92/2024 | Sonam Dolma The XEN, HPPWD, Kaza 10 30-05-2026
11. | Ref.93/2024 | Dawa Butith The XEN, HPPWD, Kaza 10 30-05-2026
12. | Ref.94/2024 | Dolma Chhering | The XEN, HPPWD, Kaza 10 30-05-2026
13. | Ref.95/2024 | Kunga Yangdon | The XEN, HPPWD, Kaza 10 30-05-2026
14. | Ref.96/2024 | Tashi Chhodon The XEN, HPPWD, Kaza 10 30-05-2026
15. | Ref.97/2024 | Tenzin Dolma The XEN, HPPWD, Kaza 10 30-05-2026
16. | Ref.98/2024 | Gela Giacho The XEN, HPPWD, Kaza 10 30-05-2026
17. | Ref.99/2024 | Kalzang The XEN, HPPWD, Kaza 10 30-05-2026
Chhodon
18. | Ref.100/2024 | Chhering Dorje | The XEN, HPPWD, Kaza 10 30-05-2026
19. | Ref.101/2024 | Gatuk Namgial The XEN, HPPWD, Kaza 10 30-05-2026
20. | Ref.102/2024 | Zangmo Kalzang | The XEN, HPPWD, Kaza 10 30-05-2026
21. | Ref.103/2024 | Tanzin Hosser The XEN, HPPWD, Kaza 10 30-05-2026
22. | Ref.104/2024 | Prem Lata The XEN, HPPWD, Kaza 10 30-05-2026
By order,
Sd/-
(PRIYANKA BASU INGTY),

Secretary (Lab. Emp. & O.P.).

BEFORE PREETI THAKUR, PRESIDING JUDGE, HP INDUSTRIAL TRIBUNAL-CUM-
LABOUR COURT, SHIMLA

Reference No.
Instituted on
Decided on

27 of 2024
02-05-2024
05-05-2026

Hem Raj, s/o Sh. Charan Dass, r/o Village Jajehar, P.O. Gumma, Tehsil Dhami,
District Shimla, H.P.

Petitioner.
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VERSUS
1. The Executive Engineer, Jal Shakti Vibhag, Divisional Sunni, Tehsil Sunni,
District Shimla, H.P.
2. The Sub-Divisional Officer, Sub Division-Gumma, Tehsil Sunni, District Shimla,
H.P.

3. Sh. Bhupesh Janartha, Managing Director, M/S Shimla Cleanways Company,
Sahibu Niwas, Sector-2, New Shimla, H.P. Respondents.
Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Nemo.
For the Respondents no. 1 & 2 : Sh. Manoj Sharma, ADA
For the Respondent no. 3 : Sh. Vineet Guleria, Adv.
AWARD
The reference given below has been received from the appropriate Government for
adjudication:—

2.

“Whether the termination of the services of Sh. Hem Raj, s/o Sh. Charan Dass, r/o
Village Jajehar, P.O. Gumma, Tehsil Dhami, District Shimla, H.P. by (i) The
Executive Engineer, Jal Shakti Vibhag, Divisional Sunni, Tehsil Sunni, District
Shimla, H.P. (ii) The Sub-Divisional Officer, Sub Division-Gumma, Tehsil Sunni,
District Shimla, H.P. (iii) Sh. Bhupesh Janartha, Managing Director, M/S Shimla
Cleanways Company, Sahibu Niwas, Sector-2, New Shimla, H.P. w.e.f. 06.03.2023
without complying with the provisions of the Industrial Disputes Act, 1947 as alleged
by the workman, is legal and justified? If not, what relief of reinstatement in
services, past service benefits, leave encashment, overtime benefits and
compensation etc. the above aggrieved workwoman is entitled to from the above
managements?”

The case was listed for appearance of the parties for today but, neither the petitioner

nor his counsel had put in appearance before this Tribunal, despite the case being called several
times since morning. Clearly, despite due notice of the date of hearing, the workman/petitioner had

remained ex parte.

3.

It will be apt at this stage to take note of the relevant provisions of the Industrial

Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for brevity sake). Section 2 (b) of the Act
defines the Award as under:—

4.

“(b) “award” means an interim or a final determination of any industrial dispute or of
any question relating thereto by any Labour Court, Industrial Tribunal or National
Industrial Tribunal and includes an arbitration award made under Section 104,

Sub-Section (1) of Section 11 of the Act provides that subject to any rules that may be

made in this behalf, an arbitrator, a Board, Court, Labour Court, Tribunal or National Tribunal shall
follow such procedure as the arbitrator or other authority concerned may think it fit. The Central
Government has framed rules called “The Industrial Disputes (Central) Rules, 1957.” Rule 10-B (9)
reads thus:—
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“10-B (9) In case any party defaults or fails to appear at any stage the Labour Court,
Tribunal, or National Tribunal, as the case may be, may proceed with the reference ex-
parte and decide the reference application in the absence of the defaulting party.”

5. Rule 22 reads thus:—

“Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may proceed
ex-parte.- If without sufficient cause being shown, any party to the proceeding before a
Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator fails to attend
or to be represented, the Board, Court, Labour Court, Tribunal, National Tribunal or
Arbitrator may proceed, as if the party had duly attended or had been represented.”

6. The State of Himachal Pradesh has also framed rules called “The Industrial Disputes
Rules, 1974.” Rule 25 thereof reads thus:—

“Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may proceed
ex-parte.- If without sufficient cause being shown, any party to the proceeding before a
Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator fails to attend
or to be represented, the Board, Court, Labour Court, Tribunal, National Tribunal or
Arbitrator may proceed, as if the party had duly attended or had been represented.”

7. Rule 22 of the Industrial Disputes (Central) Rules, 1957 and Rule 25 of the Industrial
Disputes Rules, 1974 authorize the adjudicating authority to proceed in the absence of a party. It
creates a fiction which enables the Tribunal to presume that all the parties are present before it
although, infact, it is not true, and thus make an ex parte award. This Tribunal in these
circumstances has to imagine that the absentee workman is present and having done so, can give
full effect to its imagination and carry it to its logical end. Under Rule 25, this Tribunal, thus, has to
imagine that the workman is present, he is unwilling to file the statement of claim, adduce evidence
or argue his case.

8. In the instant case, neither the parties nor any counsel had put in appearance before this
Tribunal today. In these circumstances, the Tribunal can proceed and pass ex parte award on its
merits.

9.  As per the reference, it was required of the petitioner to plead and prove on record that
the termination of his services w.e.f. 06.03.2023 was without complying with the provisions of the
Act and, thus, illegal and unjustified. However, there is neither any pleading nor any evidence to
this effect on record on the part of the petitioner/workman. At the risk of repetition it is reiterated
that the petitioner/workman had not put in appearance before this Tribunal. In this view of the
matter, the petitioner is not entitled to any relief. Accordingly, this reference is answered in the
negative. Parties to bear their own costs.

10. The reference is answered in the aforesaid terms.

11. A copy of this Award be sent to the appropriate Government for necessary action at its
end and the file after due completion be consigned to the Record Room.

Announced in the open Court today this 5th day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).
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BEFORE PREETI THAKUR, PRESIDING JUDGE, HP INDUSTRIAL TRIBUNAL-CUM-

LABOUR COURT, SHIMLA
Reference No. : 44 0f 2024
Instituted on ¢ 31-05-2024
Decided on ¢ 05-05-2026
Ghanshyam, s/o Sh. Bhikhu Ram, r/o Village Jaishi, P.O. Bharara, Tehsil Sunni, District
Shimla, H.P. ..Petitioner.
VERSUS

4. The Executive Engineer, Jal Shakti Vibhag, Divisional Sunni, Tehsil Sunni,
District Shimla, H.P.

5. The Sub-Divisional Officer, Sub Division-Gumma, Tehsil Sunni, District Shimla,
H.P.

6. Sh. Bhupesh Janartha, Managing Director, M/S Shimla Cleanways Company,
Sahibu Niwas, Sector-2, New Shimla, H.P. ..Respondents.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the Petitioner : Nemo

For the Respondents no. 1 & 2 : Sh. Manoj Sharma, ADA

For the Respondent no. 3 : Sh. Vineet Guleria, Adv.
AWARD

The reference given below has been received from the appropriate Government for
adjudication:—

“Whether the termination of the services of Sh. Ghanshyam, S/0 Sh. Bhikhu Ram, R/o
Village Jaishi, P.O. Bharara, Tehsil Sunni, District Shimla, H.P. by (i) The Executive
Engineer, Jal Shakti Vibhag, Divisional Sunni, Tehsil Sunni, District Shimla, H.P. (ii)
The Sub-Divisional Officer, Sub Division-Gumma, Tehsil Sunni, District Shimla, H.P.
(iii) Sh. Bhupesh Janartha, Managing Director, M/S Shimla Cleanways Company,
Sahibu Niwas, Sector-2, New Shimla, H.P. w.e.f. 06.03.2023 without complying with the
provisions of the Industrial Disputes Act, 1947 as alleged by the workman, is legal and
justified? If not, what relief of reinstatement in services, past service benefits, leave
encashment, overtime benefits and compensation etc. the above aggrieved workwoman is
entitled to from the above managements?”

2. The case was listed for appearance of the parties for today but, neither the petitioner
nor his counsel had put in appearance before this Tribunal, despite the case being called several
times since morning. Clearly, despite due notice of the date of hearing, the workman/petitioner had

remained ex parte.

3. It will be apt at this stage to take note of the relevant provisions of the Industrial
Disputes Act, 1947 (hereinafter referred to as ‘the Act’ for brevity sake). Section 2 (b) of the Act
defines the Award as under:—
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“(b) “award” means an interim or a final determination of any industrial dispute or of
any question relating thereto by any Labour Court, Industrial Tribunal or National
Industrial Tribunal and includes an arbitration award made under Section 10A4; .

4.  Sub-Section (1) of Section 11 of the Act provides that subject to any rules that may be
made in this behalf, an arbitrator, a Board, Court, Labour Court, Tribunal or National Tribunal shall
follow such procedure as the arbitrator or other authority concerned may think it fit. The Central
Government has framed rules called “The Industrial Disputes (Central) Rules, 1957.” Rule 10-B (9)
reads thus:—

“10-B (9) In case any party defaults or fails to appear at any stage the Labour Court,
Tribunal, or National Tribunal, as the case may be, may proceed with the reference ex-
parte and decide the reference application in the absence of the defaulting party.”

5. Rule 22 reads thus:—

“Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may proceed
ex-parte.- If without sufficient cause being shown, any party to the proceeding before a
Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator fails to attend
or to be represented, the Board, Court, Labour Court, Tribunal, National Tribunal or
Arbitrator may proceed, as if the party had duly attended or had been represented.”

6. The State of Himachal Pradesh has also framed rules called “The Industrial Disputes
Rules, 1974.” Rule 25 thereof reads thus:-

“Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator may proceed
ex-parte.- If without sufficient cause being shown, any party to the proceeding before a
Board, Court, Labour Court, Tribunal, National Tribunal or Arbitrator fails to attend
or to be represented, the Board, Court, Labour Court, Tribunal, National Tribunal or
Arbitrator may proceed, as if the party had duly attended or had been represented.”

7. Rule 22 of the Industrial Disputes (Central) Rules, 1957 and Rule 25 of the Industrial
Disputes Rules, 1974 authorize the adjudicating authority to proceed in the absence of a party. It
creates a fiction which enables the Tribunal to presume that all the parties are present before it
although, infact, it is not true, and thus make an ex parte award. This Tribunal in these
circumstances has to imagine that the absentee workman is present and having done so, can give
full effect to its imagination and carry it to its logical end. Under Rule 25, this Tribunal, thus, has to
imagine that the workman is present, he is unwilling to file the statement of claim, adduce evidence
or argue his case.

8. In the instant case, neither the parties nor any counsel had put in appearance before this
Tribunal today. In these circumstances, the Tribunal can proceed and pass ex parte award on its
merits.

9. As per the reference, it was required of the petitioner to plead and prove on record that
the termination of his services w.e.f. 06.03.2023 was without complying with the provisions of the
Act and, thus, illegal and unjustified. However, there is neither any pleading nor any evidence to
this effect on record on the part of the petitioner/workman. At the risk of repetition it is reiterated
that the petitioner/workman had not put in appearance before this Tribunal. In this view of the
matter, the petitioner is not entitled to any relief. Accordingly, this reference is answered in the
negative. Parties to bear their own costs.
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10. The reference is answered in the aforesaid terms.

11. A copy of this Award be sent to the appropriate Government for necessary action at its
end and the file after due completion be consigned to the Record Room.

Announced in the open Court today this 5th day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Application No. : 119 of 2023

Instituted on  : 03-08-2023
Decided on ¢ 30-05-2026
Tanzin Chhukit, d/o Sh. Sonam Angdui , r/o Village Langcha, P.O. Hikkam, Tehsil Spiti,
District Lahaul & Spiti, HP. ..Petitioner.
VERSUS

1. The Secretary, HP PWD, to the Government of Himachal Pradesh Shimla-2.

2. The Executive Engineer, HPPWD (B&R) Division Spiti, District Lahaul & Spiti,
H.P. ..Respondents.

Application under Section 2-A of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondents : Shri Devender Chandel, Dy. DA.
AWARD

1. The present claim has been filed by the petitioner directly before this Tribunal under
the provisions of Section 2-A of the Industrial Disputes Act, 1947 (hereinafter to be referred as the
Act).

2. The case of the petitioner, as it emerges from the statement of claim is that initially she
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and worked continuously with the department. The petitioner had completed
more than 180 days as per the requirement of section 25-F of the Act. The services of the petitioner
were continuous for the purpose of Section 25-B of Act as she remained in the employment for
more than 180 days (as required in Tribal Area) in a calendar year. It is further averred that to
defeat the provisions of the Act, the respondent intentionally used to give fictional breaks in service
without serving any notice which amounts to unfair labour practice. It is further averred that many
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junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan, Chhering Yangchen,
Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi, Chhering Dolma,
Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma and Shakuntla Devi
have been engaged continuously without being given any breaks and the petitioner was engaged
with some fictional breaks in violation of the provisions of section 25-G of the Act, as well as
principles, of “last come first go”. Not only this, the respondent department had engaged fresh
hands without affording any opportunity to the petitioner. The above-named juniors are still
working with the department and they have been granted seniority and continuity in service but the
same benefits were not granted to the petitioner. The respondent all of sudden in the year 2023 had
orally terminated the services of the petitioner without any reason and that too without following
the provisions of the Act. The respondent department had stopped issuing muster roll in favour of
the petitioner despite the fact that she had completed more than 180 days in twelve calendar months
preceding her termination. The petitioner has prayed that the respondent department be directed to
reinstate her by quashing and setting aside the oral termination order along-with the benefits of
seniority and continuity from the date of her initial engagement with full back wages. She has
further prayed that she be ordered to be regularized as per the Policy of State Government
regarding the regularization of the services of daily wagers as she has completed more than 4 years
of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary
objections qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year
on seasonal basis as per work requirement and availability of funds with the department, under
Kaza Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondents in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR
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4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2 : Entitled for reinstatement with seniority and continuity along-
with full back-wages

Issue No.3 :No
Issue No.4 : No

Relief : Application allowed as per operative part of award

REASONS FOR FINDINGS
ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that her
services were never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 27.05.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register. He has further admitted
that as per diary number put on the original record of Ex. PW-2/A the demand notice has been
shown to be received by the then Labour Officer on 14.06.2023.
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13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and she has worked continuously with the department till November, 2022. He
has volunteered that the petitioner had worked for 213 days in the year 2021 and 231 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
November, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of November, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of her services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that she could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
that mere fact that no notice was given to the petitioner would not entitle her for her reinstatement
with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
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placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
November, 2022 and has completed more than 180 working days in each calendar year from the
date of her initial engagement till her termination. The petitioner has claimed that her services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to her nor she was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
her services had automatically came to an end. It is also the version of respondent that the petitioner
has abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:—

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman;

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

’

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, she will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that she has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his/her alleged retrenchment. The law on this issue is
well settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held
by the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had
worked for 240 days in a given year.
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23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.12.2022. The petitioner has categorically deposed in her evidence that
from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 30.11.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department from May, 2021 till November, 2022 thereby completing more than 180 working
days in each calendar year. In this regard, it is relevant to mention that PW-3 Shri Chaman Lal,
Senior Assistant with the respondent department has proved the Mandays chart Ex. PW-3/A from
the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra, Executive Engineer during
his cross-examination, has categorically admitted that the petitioner was engaged with the
department in the month of May, 2021 and thereafter continuously worked with the department till
November, 2022. This witness has even volunteered that the petitioner has worked for 213 days in
the year 2021 and 231 days in the year 2022. Thus, there is abundant evidence led by the petitioner
on record to show that she has continuously worked with the department since her initial
engagement in the month of May, 2021 till November, 2022 and has completed more than 180 days
in each calendar year preceding her alleged termination.

24. 1t is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in November, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he/ she has left/ abandoned the job. Mere alleging that the
workman had abandoned/left the services is entirely insufficient to discharge the said onus. For the
sake of arguments, if it is accepted that the petitioner voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per.
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25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department beyond October month of the year. In the case in hand, it is no where
disputed that the petitioner has worked with the respondent from the month of May, 2021 till
November, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the
petitioner was engaged by the respondent for the said period only when there was availability of
work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is a document
issued by the department, in itself falsifies the contention of the respondent that the engagement of
labourers with the respondent department used to be for a specific period of time i.e. from May till
October of every year. It is again relevant to mention here that no document/office order etc. has
been led and proved on record by the respondent in order to show that the petitioner was engaged
as a casual worker on seasonal basis and not as daily waged beldar on muster roll basis. Bare
perusal of mandays chart Ex. PW-3/A, which is document issued by respondent department goes to
show that the petitioner has worked with the department as daily waged beldar for the years 2021
and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purpose the services of petitioner were
availed during the month of November, 2021 and 2022. There is no explanation with the
respondent department qua the engagement of petitioner as daily waged beldar/ labourer in the
month November, 2021 and 2022.

27. Tt is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus, it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her
services could not have been terminated unless she was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 till November, 2022 and thereafter her services were finally terminated. As
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per respondent, the engagement in Spiti Valley which is Tribal area, used to be from the month of
May till October every year depending upon the availability of work and funds. As already
observed in evidence that the respondent has failed to establish that the engagement of labourers
used to be for the seasonal work in the Spiti Valley. Had there been the availability of work with
the department and in the area only during the period between May to October every year then why
the services of petitioner were availed during the month of November, 2021 and 2022. No
explanation is forthcoming on the part of respondent in this regard. Therefore, it can safely be held
that the action of the Executive Engineer, HPPWD (B& R) Division Kaza to give break in service
and thereafter finally terminating her services w.e.f. 01.12.2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. I have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
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will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per her pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination i.e. w.e.f. 01.12.2022 till her reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO.3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO.4

38. In so far as this issue is concerned, the record reveals that the petitioner has preferred
the claim by invoking the provisions of Section 2-A of the Act after submitting her demand notice
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Ex. PW-1/B before the Labour Officer, Kinnaur and thereafter the present claim has been filed by
the petitioner directly before this Court under the provisions of Section 2-A of the Act. Being so it
cannot be said that the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act. Accordingly, this issue is also answered in the negative and
against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest @ 9% per annum. The claim of the petitioner is answered in the aforesaid terms. A
copy of this Award be sent to the appropriate Government for publication in the official gazette and
the file after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 86 of 2024
Instituted on . 20-09-2024
Decided on . 30-05-2026

Dorje Chhering, s/o Sh. Chhering Dorje, r/o0 VPO Key Gompa, Tehsil Kaza, District
Lahaul & Spiti, H.P. Petitioner.

VERSUS
The Executive Engineer, H.P. PWD (B&R) Division Kaza, Tehsil Kaza, District
Lahaul & Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA
AWARD

The following reference has been received for adjudication from the Appropriate
Government :—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Shri Dorje
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Chhering, S/O Sh. Chhering Dorje, R/O VPO Key Gompa, Tehsil Kaza, District
Lahaul & Spiti, HP during Nov, 2021 to Dec, 2022 and finally terminating his
services during Dec, 2022, is legal and justified? If not what relief of service
benefits, back-wages, seniority and compensation the above worker is entitled to
from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially he
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had completed more than 180 days as per the requirement of section 25-F
of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The services of the
petitioner were continuous for the purpose of Section 25-B of Act as he remained in the
employment for more than 180 days (as required in Tribal Area) in a calendar year. It is further
averred that to defeat the provisions of the Act, the respondent intentionally used to give fictional
breaks in service without serving any notice which amounts to unfair labour practice. It is further
averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that he had completed more than 180 days in twelve
calendar months preceding his termination. The petitioner has prayed that the respondent
department be directed to reinstate him by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of his initial engagement with full
back wages. He has further prayed that he be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as he has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary
objections qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year
on seasonal basis as per work requirement and availability of funds with the department, under
Kaza Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on his own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that he had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.
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4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondent in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative to what service benefits the petitioner is

entitled to? OPP
3. Whether the petition is not maintainable in the present form, as alleged? OPR
4.  Whether the petition has been filed by the petitioner without complying with the

provisions of Section 2-A of the Act, as alleged? OPR
5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 :Yes
Issue No.2 : Entitled for reinstatement with seniority and continuity along-
with full back-wages.

Issue No.3 :No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS
ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence his affidavit Ex. PW-1/A, wherein he has reiterated and reaffirmed the
contents of his claim petition. He also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, he has denied that he was engaged by the department to do
a particular work. He has further denied that in the areas of Lahaul & Spiti the labourer is engaged
from May to October every year as a daily wager. He has also denied that in the winter season he
has not turned up for work out of his own will and wish. He has denied that he was engaged for a
particular work which was temporary in nature. He has further denied that he had left the work on
his own and his services were not terminated by the department. He has denied that he had not
worked for 180 days in any calendar year. He has expressed his ignorance that the persons
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mentioned in para 6 of the claim were junior or senior to him. He has denied that his services were
never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and he has worked continuously with the department till December, 2022. He
has volunteered that the petitioner had worked for 183 days in the year 2021 and 306 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
December, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of December, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of his services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of his initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of his illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that he could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
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requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to him was regularized by the department. It is contended that the
petitioner himself has abandoned/ discontinued the work with the department. It is further
contended that mere fact that no notice was given to the petitioner would not entitle him for his
reinstatement with the department. It is further contended that mere fact that no notice was given to
the petitioner will not entitle the workman to seek reinstatement with back-wages. In this regard
Ld. Dy. DA has placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural
Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
December, 2022 and has completed more than 180 working days in each calendar year from the
date of his initial engagement till his termination. The petitioner has claimed that his services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to him nor he was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
his services had automatically came to an end. It is also the version of respondent that the petitioner
has abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of his alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:—

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman,

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i) one hundred and ninety days in the case of a workman employed below
ground in a mine, and

’

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
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proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that he had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of his alleged termination, which as per the Man-
days chart took place on 01.01.2023. The petitioner has categorically deposed in his evidence that
from the date of his engagement with the respondent as a daily waged beldar, he has continuously
worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which he cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that he has worked with
the department continuously from May, 2021 till October, 2021 and whereafter he was not allowed
to work. Thereafter the services of petitioner were again reengaged in the month of March, 2022 till
December, 2022 thereby completing more than 180 working days in each calendar year. In this
regard, it is relevant to mention that PW-3 Shri Chaman Lal, Senior Assistant with the respondent
department has proved the Mandays chart Ex. PW-3/A from the record brought by him.
Furthermore RW-1 Shri Abhishek Malhotra, Executive Engineer during his cross-examination, has
categorically admitted that the petitioner was engaged with the department in the month of May,
2021 and thereafter continuously worked with the department till December, 2022. This witness
has even volunteered that the petitioner has worked for 183 days in the year 2021 and 306 days in
the year 2022. Thus, there is abundant evidence led by the petitioner on record to show that he has
continuously worked with the department since his initial engagement in the month of May, 2021
till December, 2022 and has completed more than 180 days in each calendar year preceding his
alleged termination.

24. It is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on his own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on his own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in December, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that the petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
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his alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even prior to May month of the year and beyond October month of the
year. In the case in hand, it is no where disputed that the petitioner has worked with the respondent
from the month of May, 2021 till December, 2022, which is clear from the mandays chart Ex. PW-
3/A. Meaning thereby the petitioner was engaged by the respondent for the said period only when
there was availability of work and funds with the department. Thus, the Mandays chart Ex. PW-
3/A, which is a document issued by the department, in itself falsifies the contention of the
respondent that the engagement of labourers with the respondent department used to be for a
specific period of time i.e. from May till October of every year. It is again relevant to mention here
that no document/office order etc. has been led and proved on record by the respondent in order to
show that the petitioner was engaged as a casual worker on seasonal basis and not as daily waged
beldar on muster roll basis. Bare perusal of mandays chart Ex. PW-3/A, which is document issued
by respondent department goes to show that the petitioner has worked with the department as daily
waged beldar for the years 2021 and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department prior to May and after October month then for what purpose the services of
petitioner were availed during the months of March, April, November and December, 2022. There
is no explanation with the respondent department qua the engagement of petitioner as daily waged
beldar/ labourer in the month of March and April, 2022 and November-December, 2022.

27. It is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of his retrenchment, therefore his
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services could not have been terminated unless he was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating his services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 till October, 2021 where after he was again reengaged in the month of March,
2022 till December, 2022 and thereafter his services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service and thereafter
reengaged him in the month of March, 2022. As per respondent, the engagement in Spiti Valley
which is Tribal area, used to be from the month of May till October every year depending upon the
availability of work and funds. As already observed in evidence that the respondent has failed to
establish that the engagement of labourers used to be for the seasonal work in the Spiti Valley. Had
there been the availability of work with the department and in the area only during the period
between May to October every year then why the petitioner was re-engaged from March till
December, 2022 on the succeeding year. No explanation is forthcoming on the part of respondent
in this regard. Therefore, it can safely be held that the action of the Executive Engineer, HPPWD
(B& R) Division Kaza to give break in service and thereafter finally terminating his services during
December, 2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. 1T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
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and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. He has claimed and
deposed that from the date of his illegal termination, he is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages he was drawing prior to the
termination of his service. Since, in the case in hand, the petitioner has shown that he was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of his illegal termination i.e. January, 2023 till his reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.
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ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and he is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of his
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

Reference No. : 87 0f 2024

Instituted on : 25-09-2024
Decided on : 30-05-2026

Sonam Dorje, s/o Sh. Padma Dorje, r/o VPO Demul, Tehsil Spiti, District Lahaul &
Spiti, H.P. Petitioner.

VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.
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Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government :—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Shri Sonam
Dorje, S/O Shri Padma Dorje, R/O VPO Demul, Tehsil Spiti, District Lahaul &
Spiti, HP during May, 2021 to December, 2022 and finally terminating his
services during December, 2022, is legal and justified? If not what relief of service
benefits, back-wages, seniority and compensation the above worker is entitled to
from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially he
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had completed more than 180 days as per the requirement of section 25-F
of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The services of the
petitioner were continuous for the purpose of Section 25-B of Act as he remained in the
employment for more than 180 days (as required in Tribal Area) in a calendar year. It is further
averred that to defeat the provisions of the Act, the respondent intentionally used to give fictional
breaks in service without serving any notice which amounts to unfair labour practice. It is further
averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that he had completed more than 180 days in twelve
calendar months preceding his termination. The petitioner has prayed that the respondent
department be directed to reinstate him by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of his initial engagement with full
back wages. He has further prayed that he be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as he has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on his own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
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calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that he had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondent in the

year 2023, without complying with the provisions of the Act, as alleged? OPP
2. If issue no.l is proved in the affirmative to what service benefits the petitioner is
entitled to? OPP
3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR
5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2  : Entitled for reinstatement with seniority and continuity along-
with full back-wages

Issue No.3 : No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS
ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.
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10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence his affidavit Ex. PW-1/A, wherein he has reiterated and reaffirmed the
contents of his claim petition. He also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, he has denied that he was engaged by the department to do
a particular work. He has further denied that in the areas of Lahaul & Spiti the labourer is engaged
from May to October every year as a daily wager. He has also denied that in the winter season he
has not turned up for work out of his own will and wish. He has denied that he was engaged for a
particular work which was temporary in nature. He has further denied that he had left the work on
his own and his services were not terminated by the department. He has denied that he had not
worked for 180 days in any calendar year. He has expressed his ignorance that the persons
mentioned in para 6 of the claim were junior or senior to him. He has denied that his services were
never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 27.05.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register. He further admitted that

as per diary number put on the original record of Ex. PW-2/A the demand notice has been shown to
be received by the then Labour Officer on 14.06.2023.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and he has worked continuously with the department till December, 2022. He
has volunteered that the petitioner had worked for 243 days in the year 2021 and 305 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
December, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of December, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of his services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of his initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of his illegal termination. He
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further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that he could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to him was regularized by the department. It is contended that the
petitioner himself has abandoned/ discontinued the work with the department. It is further
contended that mere fact that no notice was given to the petitioner would not entitle him for his
reinstatement with the department. It is further contended that mere fact that no notice was given to
the petitioner will not entitle the workman to seek reinstatement with back-wages. In this regard
Ld. Dy. DA has placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural
Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. T have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
December, 2022 and has completed more than 180 working days in each calendar year from the
date of his initial engagement till his termination. The petitioner has claimed that his services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to him nor he was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
his services had automatically came to an end. It is also the version of respondent that the petitioner
has abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of his alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:—

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman,

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-
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(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

’

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that he had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of his alleged termination, which as per the Man-
days chart took place on 01.01.2023. The petitioner has categorically deposed in his evidence that
from the date of his engagement with the respondent as a daily waged beldar, he has continuously
worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which he cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that he has worked with
the department continuously from May, 2021 till January, 2022 thereby completing more than 180
working days in each calendar year and thereafter he was not allowed to work in the months of
Feb., 2022 & March, 2022 and then he was again reengaged in the month of April, 2022 and
worked as such till December, 2022. In this regard, it is relevant to mention that PW-3 Shri
Chaman Lal, Senior Assistant with the respondent department has proved the Mandays chart Ex.
PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra, Executive
Engineer during his cross-examination, has categorically admitted that the petitioner was engaged
with the department in the month of May, 2021 and thereafter continuously worked with the
department till December, 2022 except for the months of Feb., & March, 2022. This witness has
even volunteered that the petitioner has worked for 243 days in the year 2021 and 305 days in the
year 2022. Thus, there is abundant evidence led by the petitioner on record to show that he has
continuously worked with the department since his initial engagement in the month of May, 2021
till December, 2022 and has completed more than 180 days in each calendar year preceding his
alleged termination.

24. It is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on his own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on his own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in December, 2022 and on the
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other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that the petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even prior to May month of the year and beyond October month of the
year. In the case in hand, it is no where disputed that the petitioner has worked with the respondent
from the month of May, 2021 till December, 2022, except the months of Feb., & March 2022
which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the petitioner was engaged by
the respondent for the said period only when there was availability of work and funds with the
department. Thus, the Mandays chart Ex. PW-3/A, which is a document issued by the department,
in itself falsifies the contention of the respondent that the engagement of labourers with the
respondent department used to be for a specific period of time i.e. from May till October of every
year. It is again relevant to mention here that no document/office order etc. has been led and proved
on record by the respondent in order to show that the petitioner was engaged as a casual worker on
seasonal basis and not as daily waged beldar on muster roll basis. Bare perusal of mandays chart
Ex. PW-3/A, which is document issued by respondent department goes to show that the petitioner
has worked with the department as daily waged beldar for the years 2021 and 2022 and not as a
casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department prior to May and after October month then for what purpose the services of
petitioner were availed during the months of January, April, November and December. There is no
explanation with the respondent department qua the engagement of petitioner as daily waged
beldar/ labourer in the months of January and November-December, 2022.
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27. 1t is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of his retrenchment, therefore his
services could not have been terminated unless he was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating his services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 till January, 2022 where after he was again reengaged in the month of April,
2022 till December, 2022 and thereafter his services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service of petitioner
and thereafter reengaged him in the month of March, 2022. As per respondent, the engagement in
Spiti Valley which is Tribal area, used to be from the month of May till October every year
depending upon the availability of work and funds. As already observed in evidence that the
respondent has failed to establish that the engagement of labourers used to be for the seasonal work
in the Spiti Valley. Had there been the availability of work with the department and in the area only
during the period between May to October every year then why the petitioner was re-engaged from
March till December, 2022 on the succeeding year. No explanation is forthcoming on the part of
respondent in this regard. Therefore, it can safely be held that the action of the Executive Engineer,
HPPWD (B& R) Division Kaza to give break in service and thereafter finally terminating his
services during December, 2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
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even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. He has claimed and
deposed that from the date of his illegal termination, he is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
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entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages he was drawing prior to the
termination of his service. Since, in the case in hand, the petitioner has shown that he was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of his illegal termination i.e. January, 2023 till his reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO.3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO .4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and he is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of his
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-com-Industrial,
Tribunal, Shimla (H.P.).
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IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 88 0f2024
Instituted on : 25-09-2024
Decided on : 30-05-2026

Chhering Namgial s/o Shri Tenzin Dorje r/o Village Key, PO Key Gompa, Tehsil
Kaza, District Lahaul & Spiti, H.P. Petitioner.

VERSUS
The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government :—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Shri Chhering
Namgial s/o Shri Tenzin Dorje r/o Village Key, PO Key Gompa, Tehsil Kaza,
District Lahaul & Spiti, HP during May, 2021 to December, 2022 and finally
terminating his services during December, 2022 is legal and justified? If not what
relief of service benefits, back-wages, seniority and compensation the above
worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially he
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had completed more than 180 days as per the requirement of section 25-F
of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The services of the
petitioner were continuous for the purpose of Section 25-B of Act as he remained in the
employment for more than 180 days (as required in Tribal Area) in a calendar year. It is further
averred that to defeat the provisions of the Act, the respondent intentionally used to give fictional
breaks in service without serving any notice which amounts to unfair labour practice. It is further
averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
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2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that he had completed more than 180 days in twelve
calendar months preceding his termination. The petitioner has prayed that the respondent
department be directed to reinstate him by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of his initial engagement with full
back wages. He has further prayed that he be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as he has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on his own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that he had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondent in the
year 2023 without complying with the provisions of the Act as alleged? OPP

2. Ifissue no.l is proved in affirmative to what service benefits the petitioner is entitled
to? OPP

3. Whether the petition is not maintainable in the present form as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.
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8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes

Issue No.1 : Yes

Issue No.2 : Entitled for reinstatement with seniority and continuity along-
with full back-wages

Issue No.3 : No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS

ISSUESNO 1 & 2.

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence his affidavit Ex. PW-1/A, wherein he has reiterated and reaffirmed the
contents of his claim petition. He also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, he has denied that he was engaged by the department to do
a particular work. He has further denied that in the areas of Lahaul & Spiti the labourer is engaged
from May to October every year as a daily wager. He has also denied that in the winter season he
has not turned up for work out of his own will and wish. He has denied that he was engaged for a
particular work which was temporary in nature. He has further denied that he had left the work on
his own and his services were not terminated by the department. He has denied that he had not
worked for 180 days in any calendar year. He has expressed his ignorance that the persons
mentioned in para 6 of the claim were junior or senior to him. He has denied that his services were
never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and he has worked continuously with the department till December, 2022. He
has volunteered that the petitioner had worked for 183 days in the year 2021 and 306 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
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December, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of December, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of his services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of his initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of his illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that he could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to him was regularized by the department. It is contended that the
petitioner himself has abandoned/ discontinued the work with the department. It is further
contended that mere fact that no notice was given to the petitioner would not entitle him for his
reinstatement with the department. It is further contended that mere fact that no notice was given to
the petitioner will not entitle the workman to seek reinstatement with back-wages. In this regard
Ld. Dy. DA has placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural
Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
December, 2022 and has completed more than 180 working days in each calendar year from the
date of his initial engagement till his termination. The petitioner has claimed that his services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to him nor he was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
his services had automatically came to an end. It is also the version of the respondent that the
petitioner has himself abandoned the work and did not turn up. There is no denial of the fact that
the petitioner had worked continuously with the respondent department and has completed more
than 180 days in the preceding twelve calendar months from the date of his alleged termination.
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21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman,

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

>

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that he had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of his alleged termination, which as per the Man-
days chart took place on 01.01.2023. The petitioner has categorically deposed in his evidence that
from the date of his engagement with the respondent as a daily waged beldar, he has continuously
worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which he cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that he has worked with
the department continuously from May, 2021 till December, 2022 thereby completing more than
180 working days in each calendar year. In this regard, it is relevant to mention that PW-3 Shri
Chaman Lal, Senior Assistant with the respondent department has proved the Mandays chart Ex.
PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra, Executive
Engineer during his cross-examination, has categorically admitted that the petitioner was engaged
with the department in the month of May, 2021 and thereafter continuously worked with the
department till December, 2022. This witness has even volunteered that the petitioner has worked
for 183 days in the year 2021 and 306 days in the year 2022. Thus, there is abundant evidence led
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by the petitioner on record to show that he has continuously worked with the department since his
initial engagement in the month of May, 2021 till December, 2022 and has completed more than
180 days in each calendar year preceding his alleged termination.

24. Tt is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on his own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on his own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in December, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/ employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even prior to May month of the year and beyond October month of the
year. In the case in hand, it is no where disputed that the petitioner has worked with the respondent
from the month of March, 2022 till December, 2022, which is clear from the mandays chart Ex.
PW-3/A. Meaning thereby the petitioner was engaged by the respondent for the said period only
when there was availability of work and funds with the department. Thus, the Mandays chart Ex.
PW-3/A, which is a document issued by the department, in itself falsifies the contention of the
respondent that the engagement of labourers with the respondent department used to be for a
specific period of time i.e. from May till October of every year. It is again relevant to mention here
that no document/office order etc. has been led and proved on record by the respondent in order to
show that the petitioner was engaged as a casual worker on seasonal basis and not as daily waged
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beldar on muster roll basis. Bare perusal of mandays chart Ex. PW-3/A, which is document issued
by respondent department goes to show that the petitioner has worked with the department as daily
waged beldar for the years 2021 and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department prior to May and after October month then for what purpose the services of
petitioner were availed during the Months of March, April, November and December, 2022. There
is no explanation with the respondent department qua the engagement of petitioner as daily waged
beldar/ labourer in the month of March and April, 2022 and November-December, 2022.

27. It is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of his retrenchment, therefore his
services could not have been terminated unless he was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating his services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 till October, 2021 where after he was again reengaged in the month of March,
2022 till December, 2022 and thereafter his services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service of five
months and thereafter reengaged him in the month of March, 2022. As per respondent, the
engagement in Spiti Valley which is Tribal area, used to be from the month of May till October
every year depending upon the availability of work and funds. As already observed in evidence that
the respondent has failed to establish that the engagement of labourers used to be for the seasonal
work in the Spiti Valley. Had there been the availability of work with the department and in the
area only during the period between May to October every year then why the petitioner was re-
engaged from March till December, 2022 on the succeeding year. No explanation is forthcoming on
the part of respondent in this regard. Therefore, it can safely be held that the action of the
Executive Engineer, HPPWD (B& R) Division Kaza to give break in service and thereafter finally
terminating his services during December, 2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
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there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
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strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. He has claimed and
deposed that from the date of his illegal termination, he is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages he was drawing prior to the
termination of his service. Since, in the case in hand, the petitioner has shown that he was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of his illegal termination i.e. January, 2023 till his reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and he is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of his
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
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carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 89 0f2024
Instituted on : 25-09-2024
Decided on : 30-05-2026

Chhering Norgay s/o Shri Lobzang Tandup, r/o V PO Kaza, Tehsil Spiti, District
Lahaul & Spiti, H.P. ...Petitioner.

VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. ... Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner  : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government :—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Shri Chhering
Norgay s/o Shri Lobzang Tandup, r/o VPO Kaza, Tehsil Spiti, District Lahaul &
Spiti, HP during May, 2021 to November, 2022 and finally terminating his
services during November, 2022, is legal and justified? If not what relief of service
benefits, back-wages, seniority and compensation the above worker is entitled to
from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially he
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had completed more than 180 days as per the requirement of section 25-F
of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The services of the
petitioner were continuous for the purpose of Section 25-B of Act as he remained in the
employment for more than 180 days (as required in Tribal Area) in a calendar year. It is further
averred that to defeat the provisions of the Act, the respondent intentionally used to give fictional
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breaks in service without serving any notice which amounts to unfair labour practice. It is further
averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that he had completed more than 180 days in twelve
calendar months preceding his termination. The petitioner has prayed that the respondent
department be directed to reinstate him by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of his initial engagement with full
back wages. He has further prayed that he be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as he has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on his own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that he had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondent in the

year 2023, without complying with the provisions of the Act, as alleged? OPP
2. If issue no.l is proved in the affirmative to what service benefits the petitioner is
entitled to? OPP
3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR
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5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2  : Entitled for reinstatement with seniority and continuity along-
with full back-wages

Issue No.3 : No

Issue No4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS

ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence his affidavit Ex. PW-1/A, wherein he has reiterated and reaffirmed the
contents of his claim petition. He also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, he has denied that he was engaged by the department to do
a particular work. He has further denied that in the areas of Lahaul & Spiti the labourer is engaged
from May to October every year as a daily wager. He has also denied that in the winter season he
has not turned up for work out of his own will and wish. He has denied that he was engaged for a
particular work which was temporary in nature. He has further denied that he had left the work on
his own and his services were not terminated by the department. He has denied that he had not
worked for 180 days in any calendar year. He has expressed his ignorance that the persons
mentioned in para 6 of the claim were junior or senior to him. He has denied that his services were
never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.
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15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and he has worked continuously with the department till November, 2022. He
has volunteered that the petitioner had worked for 183 days in the year 2021 and 181 days in the
year 2022. He has further admitted that the petitioner had completed more than 180 days as per
mandays chart. He has denied that the services of petitioner were illegally and orally terminated
after November, 2022. He has admitted that no notice under Section 25-F of the Act was issued to
the petitioner by the department. He has volunteered that the petitioner was engaged for seasonal
work as a casual labour which was concluded in the month of November, 2022 for the year 2022.
He has admitted that there is no record with the department to show that the petitioner was engaged
for seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of his services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of his initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of his illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that he could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to him was regularized by the department. It is contended that the
petitioner himself has abandoned/ discontinued the work with the department. It is further
contended that mere fact that no notice was given to the petitioner would not entitle him for his
reinstatement with the department. It is further contended that mere fact that no notice was given to
the petitioner will not entitle the workman to seek reinstatement with back-wages. In this regard
Ld. Dy. DA has placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural
Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. T have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
November, 2022 and has completed more than 180 working days in each calendar year from the
date of his initial engagement till his termination. The petitioner has claimed that his services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
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Act was issued to him nor he was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
his services had automatically came to an end. It is also the version of respondent that the petitioner
has abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of his alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman,

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

’

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that he had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of his alleged termination, which as per the Man-
days chart took place on 01.12.2022. The petitioner has categorically deposed in his evidence that
from the date of his engagement with the respondent as a daily waged beldar, he has continuously
worked till November, 2022. Although, the respondent has deposed in his affidavit of evidence that
the petitioner has not completed 180 days in any preceding calendar year for which he cannot be
said to be in continuous service as per requirement of Section 25 of the Act however this
categorical deposition of the respondent is in itself falsified when the petitioner has proved on
record the mandays chart Ex. PW-3/A which reflects the contention of the petitioner that he has
worked with the department continuously from May, 2021 till November, 2022 thereby completing
more than 180 working days in each calendar year. In this regard, it is relevant to mention that
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PW-3 Shri Chaman Lal, Senior Assistant with the respondent department has proved the Mandays
chart Ex. PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra,
Executive Engineer during his cross-examination, has categorically admitted that the petitioner was
engaged with the department in the month of May, 2021 and thereafter continuously worked with
the department till November, 2022. Thus, there is abundant evidence led by the petitioner on
record to show that he has continuously worked with the department since his initial engagement in
the month of May, 2021 till November, 2022 and has completed more than 180 days in each
calendar year preceding his alleged termination.

24. 1t is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on his own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on his own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in November, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that the petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked with the respondent from the month of May, 2021 till
November, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the
petitioner was engaged by the respondent for the said period only when there was availability of
work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is a document
issued by the department, in itself falsifies the contention of the respondent that the engagement of
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labourers with the respondent department used to be for a specific period of time i.e. from May till
October of every year. It is again relevant to mention here that no document/office order etc. has
been led and proved on record by the respondent in order to show that the petitioner was engaged
as a casual worker on seasonal basis and not as daily waged beldar on muster roll basis. Bare
perusal of mandays chart Ex. PW-3/A, which is document issued by respondent department goes to
show that the petitioner has worked with the department as daily waged beldar for the years 2021
and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purpose the services of petitioner were
availed during November, 2022. There is no explanation with the respondent department qua the
engagement of petitioner as daily waged beldar/ labourer in the month of November.

27. Tt is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of his retrenchment, therefore his
services could not have been terminated unless he was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating his services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 till November, 2022 and thereafter his services were finally terminated. It has
been the contention of the petitioner that the department has given intentional break in service of
petitioner. As per respondent, the engagement in Spiti Valley which is Tribal area, used to be from
the month of May till October every year depending upon the availability of work and funds. As
already observed in evidence that the respondent has failed to establish that the engagement of
labourers used to be for the seasonal work in the Spiti Valley. Had there been the availability of
work with the department and in the area only during the period between May to October every
year then why the petitioner was allowed to work in the month of November. No explanation is
forthcoming on the part of respondent in this regard. Therefore, it can safely be held that the action
of the Executive Engineer, HPPWD (B& R) Division Kaza to give break in service and thereafter
finally terminating his services during November, 2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
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there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
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reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. He has claimed and
deposed that from the date of his illegal termination, he is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages he was drawing prior to the
termination of his service. Since, in the case in hand, the petitioner has shown that he was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of his illegal termination i.e. January, 2023 till his reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and he is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of his
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
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carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

Reference No. : 90 of 2024
Instituted on : 25-09-2024
Decided on : 30-05-2026

Lobzang S/o Shri Thuktan, r/o VPO Demul, Tehsil Spiti, District Lahaul & Spiti, HP.

VERSUS

The Executive Engineer, H.P. PWD (B&R) Division Kaza, Tehsil Kaza, District
Lahaul & Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947
For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA.

AWARD

The following reference has been received for adjudication from the Appropriate
Government :—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Shri Lobzang
s/o Shri Thuktan, r/o VPO Demul, Tehsil Spiti, District Lahaul & Spiti, HP
during May, 2021 to December, 2022 and finally terminating his services during
December, 2022, is legal and justified? If not what relief of service benefits, back-
wages, seniority and compensation the above worker is entitled to from the above
employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially he
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had completed more than 180 days as per the requirement of section 25-F
of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The services of the
petitioner were continuous for the purpose of Section 25-B of Act as he remained in the
employment for more than 180 days (as required in Tribal Area) in a calendar year. It is further
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averred that to defeat the provisions of the Act, the respondent intentionally used to give fictional
breaks in service without serving any notice which amounts to unfair labour practice. It is further
averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that he had completed more than 180 days in twelve
calendar months preceding his termination. The petitioner has prayed that the respondent
department be directed to reinstate him by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of his initial engagement with full
back wages. He has further prayed that he be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as he has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary
objections qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year
on seasonal basis as per work requirement and availability of funds with the department, under
Kaza Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on his own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that he had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondent in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR
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4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2 : Entitled for reinstatement with seniority and continuity
along-with full back-wages

Issue No.3 : No
Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS

ISSUESNO 1 & 2.

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence his affidavit Ex. PW-1/A, wherein he has reiterated and reaffirmed the
contents of his claim petition. He also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, he has denied that he was engaged by the department to do
a particular work. He has further denied that in the areas of Lahaul & Spiti the labourer is engaged
from May to October every year as a daily wager. He has also denied that in the winter season he
has not turned up for work out of his own will and wish. He has denied that he was engaged for a
particular work which was temporary in nature. He has further denied that he had left the work on
his own and his services were not terminated by the department. He has denied that he had not
worked for 180 days in any calendar year. He has expressed his ignorance that the persons
mentioned in para 6 of the claim were junior or senior to him. He has denied that his services were
never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 27.05.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
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record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and he has worked continuously with the department till December, 2022. He
has volunteered that the petitioner had worked for 243 days in the year 2021 and 305 days in the
year 2022. He has further admitted that the petitioner had completed more than 180 days as per
mandays chart. He has denied that the services of petitioner were illegally and orally terminated
after December, 2022. He has admitted that no notice under Section 25-F of the Act was issued to
the petitioner by the department. He has volunteered that the petitioner was engaged for seasonal
work as a casual labour which was concluded in the month of December, 2022 for the year 2022.
He has admitted that there is no record with the department to show that the petitioner was engaged
for seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of his services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of his initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of his illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that he could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to him was regularized by the department. It is contended that the
petitioner himself has abandoned/ discontinued the work with the department. It is further
contended that mere fact that no notice was given to the petitioner would not entitle him for his
reinstatement with the department. It is further contended that mere fact that no notice was given to
the petitioner will not entitle the workman to seek reinstatement with back-wages. In this regard
Ld. Dy. DA has placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural
Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. T have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.
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20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
December, 2022 and has completed more than 180 working days in each calendar year from the
date of his initial engagement till his termination. The petitioner has claimed that his services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to him nor he was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
his services had automatically came to an end. It is also the version of the respondent that the
petitioner has abandoned the work and did not turn up. There is no denial of the fact that the
petitioner had worked continuously with the respondent department and has completed more than
180 days in the preceding twelve calendar months from the date of his alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:—

“25B. Definition of continuous service. For the purposes of this Chapter,-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman;

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i) one hundred and ninety days in the case of a workman employed
below ground in a mine; and

’

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that he had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of his alleged termination, which as per the Man-
days chart took place on 01.01.2023. The petitioner has categorically deposed in his evidence that
from the date of his engagement with the respondent as a daily waged beldar, he has continuously
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worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which he cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that he has worked with
the department continuously from May, 2021 till December, 2022 thereby completing more than
180 working days in each calendar year. In this regard, it is relevant to mention that PW-3 Shri
Chaman Lal, Senior Assistant with the respondent department has proved the Mandays chart Ex.
PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra, Executive
Engineer during his cross-examination, has categorically admitted that the petitioner was engaged
with the department in the month of May, 2021 and thereafter continuously worked with the
department till December, 2022. Thus, there is abundant evidence led by the petitioner on record to
show that he has continuously worked with the department since his initial engagement in the
month of May, 2021 till December, 2022 and has completed more than 180 days in each calendar
year preceding his alleged termination.

24. It is next contended on behalf of the respondent that the services of the petitioner
were never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on his own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on his own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in December, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. Admittedly, no
disciplinary proceedings were initiated against the petitioner by the respondent for his alleged
willful absence from duty. Absence from duty is a serious misconduct and the principle of natural
justice does require that some sort of a fact-finding inquiry must be conducted by the respondent. In
the instant case, the evidence reveals that no such enquiry was ever conducted by the respondent.
Not even any notice was issued to the petitioner on the part of the respondent regarding alleged
absence from duty. It is again well settled that ‘animus’ to abandon, must necessarily be shown to
exist, before a case of abandonment can be said to have been made out. No evidence of any such
‘animus’ on the part of the petitioner is forthcoming in the present case. Thus, the plea of
abandonment put forth by the respondent/employer is not established.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked with the respondent from the month of May, 2021 till
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December, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the
petitioner was engaged by the respondent for the said period only when there was availability of
work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is a document
issued by the department, in itself falsifies the contention of the respondent that the engagement of
labourers with the respondent department used to be for a specific period of time i.e. from May till
October of every year. It is again relevant to mention here that no document/office order etc. has
been led and proved on record by the respondent in order to show that the petitioner was engaged
as a casual worker on seasonal basis and not as daily waged beldar on muster roll basis. Bare
perusal of mandays chart Ex. PW-3/A, which is document issued by respondent department goes to
show that the petitioner has worked with the department as daily waged beldar for the years 2021
and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purpose the services of petitioner were
availed during the months of January, April, November and December. There is no explanation
with the respondent department qua the engagement of petitioner as daily waged beldar/ labourer in
the months of January, April, November and December.

27. It is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of his retrenchment, therefore his
services could not have been terminated unless he was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating his services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 till January, 2022 where after he was again reengaged in the month of April,
2022 till December, 2022 and thereafter his services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service of petitioner
and thereafter reengaged him in the month of April, 2022. As per respondent, the engagement in
Spiti Valley which is Tribal area, used to be from the month of May till October every year
depending upon the availability of work and funds. As already observed in evidence that the
respondent has failed to establish that the engagement of labourers used to be for the seasonal work
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in the Spiti Valley. Had there been the availability of work with the department and in the area only
during the period between May to October every year then why the petitioner was re-engaged from
January, 2022 till December, 2022 on the succeeding year. No explanation is forthcoming on the
part of respondent in this regard. Therefore, it can safely be held that the action of the Executive
Engineer, HPPWD (B&R) Division Kaza to give break in service and thereafter finally terminating
his services w.e.f. 01.01.2023 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
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special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. He has claimed and
deposed that from the date of his illegal termination, he is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages he was drawing prior to the
termination of his service. Since, in the case in hand, the petitioner has shown that he was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of his illegal termination i.e. January, 2023 till his reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
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the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and he is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of his
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-com-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 91 of 2024
Instituted on . 25-09-2024
Decided on ¢ 30-05-2026

Tenzin Dolma, w/o Sh. Champa Chhering, r/o Village Key, P.O. Key Gompa, Tehsil
Spiti, District Lahul & Spiti, H.P. Petitioner.

VERSUS

The Executive Engineer, H.P. PWD (B&R) Division Kaza, Tehsil Kaza, District
Lahaul & Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government:—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Smt. Tenzin
Dolma, w/o Sh. Champa Chhering, r/o Village Key, P.O. Key Gompa, Tehsil
Spiti, District Lahaul & Spiti, H.P., during May, 2021 to December, 2022 and
finally terminating her services during December, 2022, is legal and justified? If
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not, what relief of service benefits, back wages, seniority and compensation the
above worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially
she joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had continuously worked with the department as such her services were
continuous for the purpose of Section 25-B of Industrial Disputes Act (hereinafter to be referred as
the Act) as she remained in the employment for more than 180 days (as required in Tribal Area) in
a calendar year. It is further averred that to defeat the provisions of the Act, the respondent
intentionally used to give fictional breaks in service without serving any notice which amounts to
unfair labour practice. It is further averred that many junior persons namely Chhering Dolker, Ankit
Dolma, Angrup Thuktan, Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup
Cheering Lottey, Anita Devi, Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel,
Yanzom, Chhukit Dolma and Shakuntla Devi have been engaged continuously without being given
any breaks and the petitioner was engaged with some fictional breaks in violation of the provisions
of section 25-G of the Act, as well as principles, of “last come first go”. Not only this, the
respondent department had engaged fresh hands without affording any opportunity to the petitioner.
The above-named juniors are still working with the department and they have been granted
seniority and continuity in service but the same benefits were not granted to the petitioner. The
respondent all of sudden in the year 2023 had orally terminated the services of the petitioner
without any reason and that too without following the provisions of the Act. The respondent
department had stopped issuing muster roll in favour of the petitioner despite the fact that she had
completed more than 180 days in twelve calendar months preceding her termination. The
petitioner has prayed that the respondent department be directed to reinstate her by quashing and
setting aside the oral termination order along-with the benefits of seniority and continuity from the
date of her initial engagement with full back wages. She has further prayed that she be ordered to
be regularized as per the Policy of State Government regarding the regularization of the services of
daily wagers as she has completed more than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.
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1. Whether the services of the petitioner were orally terminated by the respondents in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2 : Entitled for reinstatement with seniority and continuity along-
with full back-wages.

Issue No.3 : No
Issue No.4 : No
Relief : Reference answered in affirmative as per operative part of award.

REASONS FOR FINDINGS

ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that her
services were never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
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by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and she has worked continuously with the department till December, 2022. He
has volunteered that the petitioner had worked for 183 days in the year 2021 and 306 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
December, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of December, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of her services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that she could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
that mere fact that no notice was given to the petitioner would not entitle her for her reinstatement



5184 RO, f3HTerdl Uasl, 03 S[ells, 2026 /12 3ATVTG, 1948

with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. T have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such till December, 2022
and has completed more than 180 working days in each calendar year from the date of her initial
engagement till her termination. The petitioner has claimed that her services were terminated orally
without any reason as neither any notice as prescribed under Section 25-F of the Act was issued to
her nor she was paid retrenchment compensation. However, per respondent, the services of the
petitioner were never terminated, rather on account unavailability of work and funds her services
had automatically came to an end. It is also the version of the respondent that the petitioner has
abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter,-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman;

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i) one hundred and ninety days in the case of a workman employed below
ground in a mine, and

’

(i) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.
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23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.01.2023. The petitioner has categorically deposed in her evidence that
from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department from May, 2021 till December, 2022 thereby completing more than 180 working
days in twelve calendar months preceding her termination. In this regard, it is relevant to mention
that PW-3 Shri Chaman Lal, Senior Assistant with the respondent department has proved the
Mandays chart Ex. PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek
Malhotra, Executive Engineer during his cross-examination, has categorically admitted that the
petitioner was engaged with the department in the month of May, 2021 and thereafter continuously
worked with the department till December, 2022. This witness has even volunteered that the
petitioner has worked for 183 days in the year 2021 and 306 days in the year 2022. Thus, there is
abundant evidence led by the petitioner on record to show that she has continuously worked with
the department since her initial engagement in the month of May, 2021 till December, 2022 and has
completed more than 180 days in each calendar year preceding her alleged termination.

24. Tt is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in December, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.
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25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked continuously with the respondent from the month of
May, 2021 till December, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning
thereby the petitioner was engaged by the respondent for the said period only when there was
availability of work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is
a document issued by the department, in itself falsifies the contention of the respondent that the
engagement of labourers with the respondent department used to be for a specific period of time i.e.
from May till October of every year. It is again relevant to mention here that no document/office
order etc. has been led and proved on record by the respondent in order to show that the petitioner
was engaged as a casual worker on seasonal basis and not as daily waged beldar on muster roll
basis. Bare perusal of mandays chart Ex. PW-3/A, which is document issued by respondent
department goes to show that the petitioner has worked with the department as daily waged beldar
for the years 2021 and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department prior to May and after October month then for what purpose the services of
petitioner were availed during the months of March, April, November & December. There is no
explanation with the respondent department qua the engagement of petitioner as daily waged
beldar/ labourer in the months of March & December, 2022.

27. Tt is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her
services could not have been terminated unless she was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 to October, 2021 where after she was again reengaged in the month of March,
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2022 till December, 2022 and thereafter her services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service and thereafter
reengaged her in the month of March, 2022. As per respondent, the engagement in Spiti Valley
which is Tribal area, used to be from the month of May till October every year depending upon the
availability of work and funds. As already observed in evidence that the respondent has failed to
establish that the engagement of labourers used to be for the seasonal work in the Spiti Valley. Had
there been the availability of work with the department and in the area only during the period
between May to October every year then why the petitioner was re-engaged till December, 2022 on
the succeeding year. No explanation is forthcoming on the part of respondent in this regard.
Therefore, it can safely be held that the action of the Executive Engineer, HPPWD (B&R) Division
Kaza to give break in service and thereafter finally terminating his services w.e.f. 01.01.2023 is
illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. 1T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands™.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
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would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per her pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination w.e.f. 01.01.2023 till her reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.
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ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest @ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-cam-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

Reference No. : 92 of 2024
Institutedon  : 17-10-2024
Decided on ¢ 30-05-2026
Sonam Dolma, w/o Sh. Takpa Samtan, r/o Village Tashigang, P.O. Kibber, Tehsil
Spiti, District Lahaul & Spiti, HP. Petitioner.
VERSUS
The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA
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AWARD

The following reference has been received for adjudication from the Appropriate
Government:—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Smt. Sona,
Dolma, w/o Sh. Takpa Samtan, r/o Village Tashigang, P.O. Kibber, Tehsil Spiti,
District Lahaul & Spiti, H.P., during May, 2022 to November, 2022 and finally
terminating her services during November, 2022, is legal and justified? If not,
what relief of service benefits, back wages, seniority and compensation the above
worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially she
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2022. The petitioner had completed more than 180 days as per the requirement of
section 25-F of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The
services of the petitioner were continuous for the purpose of Section 25-B of Act as she remained
in the employment for more than 180 days (as required in Tribal Area) in a calendar year. It is
further averred that to defeat the provisions of the Act, the respondent intentionally used to give
fictional breaks in service without serving any notice which amounts to unfair labour practice. It is
further averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that she had completed more than 180 days in twelve
calendar months preceding her termination. The petitioner has prayed that the respondent
department be directed to reinstate her by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of her initial engagement with full
back wages. She has further prayed that she be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as she has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
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during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondents in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1  : Yes

Issue No.2  : Entitled for reinstatement with seniority and continuity along-
with full back-wages.

Issue No.3 : No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS

ISSUESNO 1 & 2.

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.
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11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that her
services were never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2022 and she has worked continuously with the department till November, 2022. He
has admitted that the petitioner had completed more than 180 days as per mandays chart. He has
denied that the services of petitioner were illegally and orally terminated after November, 2022. He
has admitted that no notice under Section 25-F of the Act was issued to the petitioner by the
department. He has volunteered that the petitioner was engaged for seasonal work as a casual
labour which was concluded in the month of November, 2022 for the year 2022. He has admitted
that there is no record with the department to show that the petitioner was engaged for seasonal
work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the petitioner was
engaged as a daily waged beldar with the department. He has further admitted that no enquiry was
conducted against the petitioner before the termination of her services by the department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2022 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give intentional/
fictional breaks in the service of the petitioner so that she could not complete the requisite number
of days as prescribed for daily wager in the Tribal area just to defeat the provisions of the section
25-F of the Act. He further argued that the respondent had engaged fresh hands without affording
any opportunity of being heard to the petitioner. Not only this, the respondent department had also
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retained juniors of the petitioner who are still working and their services have been regularized as
such the petitioner is also entitled for regularization as per the policy of the State Government
issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
that mere fact that no notice was given to the petitioner would not entitle her for her reinstatement
with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2022 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
November, 2022 and has completed more than 180 working days in each calendar year from the
date of her initial engagement till her termination. The petitioner has claimed that her services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to her nor she was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
her services had automatically came to an end. It is also the version of respondent that the petitioner
has abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman;

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and



5194 RO, f3HTerdl Uasl, 03 S[ells, 2026 /12 3ATVTG, 1948
(i) two hundred and forty days, in any other case....”

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, she will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that she has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his/her alleged retrenchment. The law on this issue is
well settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held
by the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had
worked for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.12.2022. The petitioner has categorically deposed in her evidence that
from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 30.11.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department from May, 2022 till November, 2022 thereby completing more than 180 working
days in each calendar year. In this regard, it is relevant to mention that PW-3 Shri Chaman Lal,
Senior Assistant with the respondent department has proved the Mandays chart Ex. PW-3/A from
the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra, Executive Engineer during
his cross-examination, has categorically admitted that the petitioner was engaged with the
department in the month of May, 2022 and thereafter continuously worked with the department till
November, 2022. Thus, there is abundant evidence led by the petitioner on record to show that she
has continuously worked with the department since her initial engagement in the month of May,
2022 till November, 2022 and has completed more than 180 days in each calendar year preceding
her alleged termination.

24. Tt is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in November, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he/she has left/abandoned the job. Mere alleging that the workman
had abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
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arguments, if it is accepted that the petitioner voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department beyond October month of the year. In the case in hand, it is no where
disputed that the petitioner has worked with the respondent from the month of May, 2022 till
November, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the
petitioner was engaged by the respondent for the said period only when there was availability of
work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is a document
issued by the department, in itself falsifies the contention of the respondent that the engagement of
labourers with the respondent department used to be for a specific period of time i.e. from May till
October of every year. It is again relevant to mention here that no document/ office order etc. has
been led and proved on record by the respondent in order to show that the petitioner was engaged
as a casual worker on seasonal basis and not as daily waged beldar on muster roll basis. Bare
perusal of mandays chart Ex. PW-3/A, which is document issued by respondent department goes to
show that the petitioner has worked with the department as daily waged beldar for the year 2022
and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purpose the services of petitioner were
availed during the month of November, 2022. There is no explanation with the respondent
department qua the engagement of petitioner as daily waged beldar/ labourer in the month May,
2022.

27. Tt is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
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discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her
services could not have been terminated unless she was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was engaged in the month
of May, 2022 till November, 2022 and thereafter her services were finally terminated. As per
respondent, the engagement in Spiti Valley which is Tribal area, used to be from the month of May
till October every year depending upon the availability of work and funds. As already observed in
evidence that the respondent has failed to establish that the engagement of labourers used to be for
the seasonal work in the Spiti Valley. Had there been the availability of work with the department
and in the area only during the period between May to October every year then why the services of
petitioner were availed during the month of November, 2022. No explanation is forthcoming on the
part of respondent in this regard. Therefore, it can safely be held that the action of the Executive
Engineer, HPPWD (B& R) Division Kaza to give break in service and thereafter finally terminating
her services w.e.f. 01.12.2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
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Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per her pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination i.e. w.e.f. 01.12.2022 till her reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
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B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-com-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 93 of 2024
Instituted on : 17-10-2024
Decided on : 30-05-2026

Dawa Butith, w/o Sh. Gela Phunchok, r/o Village Key, P.O. Key Gompa, Tehsil Spiti,
District Lahul & Spiti, HP. Petitioner.

VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.
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Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government:—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Smt. Dawa
Butith, w/o Sh. Gela Phunchok, r/o Village Key, P.O. Key Gompa, Tehsil Spiti,
District Lahaul & Spiti, H.P., during May, 2021 to December, 2022 and finally
terminating her services during December, 2022, is legal and justified? If not,
what relief of service benefits, back wages, seniority and compensation the above
worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially she
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had continuously worked with the department as such her services were
continuous for the purpose of Section 25-B of Industrial Disputes Act (hereinafter to be referred as
the Act) as she remained in the employment for more than 180 days (as required in Tribal Area) in
a calendar year. It is further averred that to defeat the provisions of the Act, the respondent
intentionally used to give fictional breaks in service without serving any notice which amounts to
unfair labour practice. It is further averred that many junior persons namely Chhering Dolker, Ankit
Dolma, Angrup Thuktan, Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup
Cheering Lottey, Anita Devi, Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel,
Yanzom, Chhukit Dolma and Shakuntla Devi have been engaged continuously without being given
any breaks and the petitioner was engaged with some fictional breaks in violation of the provisions
of section 25-G of the Act, as well as principles, of “last come first go”. Not only this, the
respondent department had engaged fresh hands without affording any opportunity to the petitioner.
The above-named juniors are still working with the department and they have been granted
seniority and continuity in service but the same benefits were not granted to the petitioner. The
respondent all of sudden in the year 2023 had orally terminated the services of the petitioner
without any reason and that too without following the provisions of the Act. The respondent
department had stopped issuing muster roll in favour of the petitioner despite the fact that she had
completed more than 180 days in twelve calendar months preceding her termination. The
petitioner has prayed that the respondent department be directed to reinstate her by quashing and
setting aside the oral termination order along-with the benefits of seniority and continuity from the
date of her initial engagement with full back wages. She has further prayed that she be ordered to
be regularized as per the Policy of State Government regarding the regularization of the services of
daily wagers as she has completed more than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
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objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1.  Whether the services of the petitioner were orally terminated by the respondents in the

year 2023, without complying with the provisions of the Act, as alleged? OPP
2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP
3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2  : Entitled for reinstatement with seniority and continuity
along-with full back-wages.

Issue No.3 : No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS
ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.
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10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that her
services were never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and she has worked continuously with the department till December, 2022. He
has volunteered that the petitioner had worked for 183 days in the year 2021 and 306 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
December, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of December, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of her services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that she could not complete the
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requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
that mere fact that no notice was given to the petitioner would not entitle her for her reinstatement
with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such till December, 2022
and has completed more than 180 working days in each calendar year from the date of her initial
engagement till her termination. The petitioner has claimed that her services were terminated orally
without any reason as neither any notice as prescribed under Section 25-F of the Act was issued to
her nor she was paid retrenchment compensation. However, per respondent, the services of the
petitioner were never terminated, rather on account unavailability of work and funds her services
had automatically came to an end. It is also the version of the respondent that the petitioner has
abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1)  a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman,

(2)  where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-
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(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

(ii) two hundred and forty days, in any other case....”

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.01.2023. The petitioner has categorically deposed in her evidence that
from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department from May, 2021 till December, 2022 thereby completing more than 180 working
days in twelve calendar months preceding her termination. In this regard, it is relevant to mention
that PW-3 Shri Chaman Lal, Senior Assistant with the respondent department has proved the
Mandays chart Ex. PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek
Malhotra, Executive Engineer during his cross-examination, has categorically admitted that the
petitioner was engaged with the department in the month of May, 2021 and thereafter continuously
worked with the department till December, 2022. This witness has even volunteered that the
petitioner has worked for 183 days in the year 2021 and 306 days in the year 2022. Thus, there is
abundant evidence led by the petitioner on record to show that she has continuously worked with
the department since her initial engagement in the month of May, 2021 till December, 2022 and has
completed more than 180 days in each calendar year preceding her alleged termination.

24. Tt is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in December, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
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it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, it is accepted that the petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked continuously with the respondent from the month of
May, 2021 till December, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning
thereby the petitioner was engaged by the respondent for the said period only when there was
availability of work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is
a document issued by the department, in itself falsifies the contention of the respondent that the
engagement of labourers with the respondent department used to be for a specific period of time i.e.
from May till October of every year. It is again relevant to mention here that no document/office
order etc. has been led and proved on record by the respondent in order to show that the petitioner
was engaged as a casual worker on seasonal basis and not as daily waged beldar on muster roll
basis. Bare perusal of mandays chart Ex. PW-3/A, which is document issued by respondent
department goes to show that the petitioner has worked with the department as daily waged beldar
for the years 2021 and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department prior to May and after October month then for what purpose the services of
petitioner were availed during the months of March, April, November and December. There is no
explanation with the respondent department qua the engagement of petitioner as daily waged
beldar/ labourer in the months of March, April, November & December, 2022.

27. 1t is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
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contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her
services could not have been terminated unless she was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 to October, 2021 where after she was again reengaged in the month of March,
2022 till December, 2022 and thereafter her services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service and thereafter
reengaged her in the month of March, 2022. As per respondent, the engagement in Spiti Valley
which is Tribal area, used to be from the month of May till October every year depending upon the
availability of work and funds. As already observed in evidence that the respondent has failed to
establish that the engagement of labourers used to be for the seasonal work in the Spiti Valley. Had
there been the availability of work with the department and in the area only during the period
between May to October every year then why the petitioner was re-engaged till December, 2022 on
the succeeding year. No explanation is forthcoming on the part of respondent in this regard.
Therefore, it can safely be held that the action of the Executive Engineer, HPPWD (B& R) Division
Kaza to give break in service and thereafter finally terminating his services w.e.f. 01.01.2023 is
illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. 1T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
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This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands™.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per her pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
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any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination w.e.f. 01.01.2023 till her reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.

Sd/-

(PREETI THAKUR)
Presiding Judge,

Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 94 of 2024
Instituted on : 17-10-2024
Decided on : 30-05-2026
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Dolma Chhering, w/o Sh. Tandup Namgial, r/o Village Key, P.O. Key Gompa, Tehsil
Spiti, District Lahul & Spiti, HP. Petitioner.

VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government:—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Smt. Dolma
Chhering, w/o Sh. Tandup Namgial, r/o Village Key, P.O. Key Gompa, Tehsil
Spiti, District Lahaul & Spiti, H.P., during May, 2021 to December, 2022 and
finally terminating her services during December, 2022, is legal and justified? If
not, what relief of service benefits, back wages, seniority and compensation the
above worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially
she joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had continuously worked with the department as such her services were
continuous for the purpose of Section 25-B of Industrial Disputes Act (hereinafter to be referred as
the Act) as she remained in the employment for more than 180 days (as required in Tribal Area) in
a calendar year. It is further averred that to defeat the provisions of the Act, the respondent
intentionally used to give fictional breaks in service without serving any notice which amounts to
unfair labour practice. It is further averred that many junior persons namely Chhering Dolker, Ankit
Dolma, Angrup Thuktan, Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup
Cheering Lottey, Anita Devi, Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel,
Yanzom, Chhukit Dolma and Shakuntla Devi have been engaged continuously without being given
any breaks and the petitioner was engaged with some fictional breaks in violation of the provisions
of section 25-G of the Act, as well as principles, of “last come first go”. Not only this, the
respondent department had engaged fresh hands without affording any opportunity to the petitioner.
The above-named juniors are still working with the department and they have been granted
seniority and continuity in service but the same benefits were not granted to the petitioner. The
respondent all of sudden in the year 2023 had orally terminated the services of the petitioner
without any reason and that too without following the provisions of the Act. The respondent
department had stopped issuing muster roll in favour of the petitioner despite the fact that she had
completed more than 180 days in twelve calendar months preceding her termination. The
petitioner has prayed that the respondent department be directed to reinstate her by quashing and
setting aside the oral termination order along-with the benefits of seniority and continuity from the
date of her initial engagement with full back wages. She has further prayed that she be ordered to
be regularized as per the Policy of State Government regarding the regularization of the services of
daily wagers as she has completed more than 2 years of service with the respondent department.
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3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondents in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2 : Entitled for reinstatement with seniority and continuity along-
with full back-wages.

Issue No.3 : No
Issue No.4 : No
Relief : Reference answered in affirmative as per operative part of award.
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REASONS FOR FINDINGS

ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that her
services were never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and she has worked continuously with the department till December, 2022. He
has volunteered that the petitioner had worked for 183 days in the year 2021 and 306 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
December, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of December, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of her services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
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waged beldar in the month of May, 2021 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that she could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
that mere fact that no notice was given to the petitioner would not entitle her for her reinstatement
with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. T have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such till December, 2022
and has completed more than 180 working days in each calendar year from the date of her initial
engagement till her termination. The petitioner has claimed that her services were terminated orally
without any reason as neither any notice as prescribed under Section 25-F of the Act was issued to
her nor she was paid retrenchment compensation. However, per respondent, the services of the
petitioner were never terminated, rather on account unavailability of work and funds her services
had automatically came to an end. It is also the version of the respondent that the petitioner has
abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter,-

(1) aworkman shall be said to be in continuous service for a period if he is, for
that period, in uninterrupted service, including service which may be
interrupted on account of sickness or authorized leave or an accident or a
strike which is not illegal, or a lock-out or a cessation of work which is not
due to any fault on the part of the workman;

(2) where a workman is not in continuous service within the meaning of clause
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(1) for a period of one year or six months, he shall be deemed to be in
continuous service under an employer-

(a) for a period of one year, if the workman, during a period of twelve
calendar months preceding the date with reference to which
calculation is to be made, has actually worked under the employer
for not less than-

(i) one hundred and ninety days in the case of a workman
employed below ground in a mine; and

>

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.01.2023. The petitioner has categorically deposed in her evidence that
from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department from May, 2021 till December, 2022 thereby completing more than 180 working
days in twelve calendar months preceding her termination. In this regard, it is relevant to mention
that PW-3 Shri Chaman Lal, Senior Assistant with the respondent department has proved the
Mandays chart Ex. PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek
Malhotra, Executive Engineer during his cross-examination, has categorically admitted that the
petitioner was engaged with the department in the month of May, 2021 and thereafter continuously
worked with the department till December, 2022. This witness has even volunteered that the
petitioner has worked for 183 days in the year 2021 and 306 days in the year 2022. Thus, there is
abundant evidence led by the petitioner on record to show that she has continuously worked with
the department since her initial engagement in the month of May, 2021 till December, 2022 and has
completed more than 180 days in each calendar year preceding her alleged termination.

24. 1t is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in December, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
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It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, it it is accepted that petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked continuously with the respondent from the month of
May, 2021 till December, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning
thereby the petitioner was engaged by the respondent for the said period only when there was
availability of work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is
a document issued by the department, in itself falsifies the contention of the respondent that the
engagement of labourers with the respondent department used to be for a specific period of time i.e.
from May till October of every year. It is again relevant to mention here that no document/office
order etc. has been led and proved on record by the respondent in order to show that the petitioner
was engaged as a casual worker on seasonal basis and not as daily waged beldar on muster roll
basis. Bare perusal of mandays chart Ex. PW-3/A, which is document issued by respondent
department goes to show that the petitioner has worked with the department as daily waged beldar
for the years 2021 and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department prior to May and after October month then for what purpose the services of
petitioner were availed during the months of March, April, November and December, 2022. There
is no explanation with the respondent department qua the engagement of petitioner as daily waged
beldar/ labourer in the months of March & December, 2022.

27. It is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
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continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her
services could not have been terminated unless she was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 to October, 2021 where after she was again reengaged in the month of March,
2022 till December, 2022 and thereafter her services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service and thereafter
reengaged her in the month of March, 2022. As per respondent, the engagement in Spiti Valley
which is Tribal area, used to be from the month of May till October every year depending upon the
availability of work and funds. As already observed in evidence that the respondent has failed to
establish that the engagement of labourers used to be for the seasonal work in the Spiti Valley. Had
there been the availability of work with the department and in the area only during the period
between May to October every year then why the petitioner was re-engaged till December, 2022 on
the succeeding year. No explanation is forthcoming on the part of respondent in this regard.
Therefore, it can safely be held that the action of the Executive Engineer, HPPWD (B& R) Division
Kaza to give break in service and thereafter finally terminating his services w.e.f. 01.01.2023 is
illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
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Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per her pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
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gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination w.e.f. 01.01.2023 till her reinstatement.

36. In view of the above, it can safely be held that the termination of the services of the
petitioner by the respondent was in violation of the provisions of Sections 25-B and 25-F of the
Act. Therefore, the petitioner is held entitled for reinstatement in service with seniority and
continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.

Sd/-

(PREETI THAKUR)
Presiding Judge,

Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).
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IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

Reference No. : 95 0f2024
Instituted on : 17-10-2024
Decided on . 30-05-2026

Kunga Yangdon, d/o Sh. Angchuk Takpa, r/o Village Langcha, P.O. Hikkam, Tehsil
Spiti, District Lahaul & Spiti, HP. Petitioner.

VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government:—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Smt. Kunga
Yangdon, d/o Sh. Angchuk Takpa, r/o Village Langcha, P.O. Hikkam, Tehsil
Spiti, District Lahaul & Spiti, H.P., during June, 2020 to November, 2022 and
finally terminating her services during November, 2022, is legal and justified? If
not, what relief of service benefits, back wages, seniority and compensation the
above worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially she
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2020 and had continuously worked with the department as such her services were
continuous for the purpose of Section 25-B of Industrial Disputes Act (hereinafter to be referred as
the Act) as she remained in the employment for more than 180 days (as required in Tribal Area) in
a calendar year. It is further averred that to defeat the provisions of the Act, the respondent
intentionally used to give fictional breaks in service without serving any notice which amounts to
unfair labour practice. It is further averred that many junior persons namely Chhering Dolker, Ankit
Dolma, Angrup Thuktan, Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup
Cheering Lottey, Anita Devi, Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel,
Yanzom, Chhukit Dolma and Shakuntla Devi have been engaged continuously without being given
any breaks and the petitioner was engaged with some fictional breaks in violation of the provisions
of section 25-G of the Act, as well as principles, of “last come first go”. Not only this, the
respondent department had engaged fresh hands without affording any opportunity to the petitioner.
The above-named juniors are still working with the department and they have been granted
seniority and continuity in service but the same benefits were not granted to the petitioner. The
respondent all of sudden in the year 2023 had orally terminated the services of the petitioner
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without any reason and that too without following the provisions of the Act. The respondent
department had stopped issuing muster roll in favour of the petitioner despite the fact that she had
completed more than 180 days in twelve calendar months preceding her termination. The
petitioner has prayed that the respondent department be directed to reinstate her by quashing and
setting aside the oral termination order along-with the benefits of seniority and continuity from the
date of her initial engagement with full back wages. She has further prayed that she be ordered to
be regularized as per the Policy of State Government regarding the regularization of the services of
daily wagers as she has completed more than 4 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondents in the
month of April, 2023, without complying with the provisions of the Act, as alleged?
OPP

2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.
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8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes

Issue No.2 : Entitled for reinstatement with seniority and continuity along-
with full back-wages.

Issue No.3 : No

Issue No4 : No

Relief : Reference answered in affirmative as per operative part of award.

REASONS FOR FINDINGS

ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that her
services were never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 27.05.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register. He further admitted that

as per diary number put on the original record of Ex. PW-2/A the demand notice has been shown to
be received by the then Labour Officer on 06.06.2023.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of June, 2020 and she has worked continuously with the department till November, 2022. He
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has volunteered that the petitioner had worked for 182 days in the year 2020, 213 days in the year
2021 and 213 days in the year 2022. He has denied that the services of petitioner were illegally and
orally terminated after November, 2022. He has admitted that no notice under Section 25-F of the
Act was issued to the petitioner by the department. He has volunteered that the petitioner was
engaged for seasonal work as a casual labour which was concluded in the month of November,
2022 for the year 2022. He has admitted that there is no record with the department to show that the
petitioner was engaged for seasonal work as a casual labour. He has admitted that as per Mandays
chart Ex. PW-3/A, the petitioner was engaged as a daily waged beldar with the department. He has
further admitted that no enquiry was conducted against the petitioner before the termination of her
services by the department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of June, 2020 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that she could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
that mere fact that no notice was given to the petitioner would not entitle her for her reinstatement
with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of June, 2020 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such till November, 2022
and has completed more than 180 working days in each calendar year from the date of her initial
engagement till her termination. The petitioner has claimed that her services were terminated orally
without any reason as neither any notice as prescribed under Section 25-F of the Act was issued to
her nor she was paid retrenchment compensation. However, per respondent, the services of the
petitioner were never terminated, rather on account unavailability of work and funds her services
had automatically came to an end. It is also the version of respondent that the petitioner has
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abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus :

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for
that period, in uninterrupted service, including service which may be
interrupted on account of sickness or authorized leave or an accident or a
strike which is not illegal, or a lock-out or a cessation of work which is not
due to any fault on the part of the workman;

(2) where a workman is not in continuous service within the meaning of clause
(1) for a period of one year or six months, he shall be deemed to be in
continuous service under an employer-

(a) for a period of one year, if the workman, during a period of twelve
calendar months preceding the date with reference to which calculation is
to be made, has actually worked under the employer for not less than-

(i) one hundred and ninety days in the case of a workman employed
below ground in a mine; and

’

(i) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M. Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.12.2022. The petitioner has categorically deposed in her evidence that
from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 30.11.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department from June, 2020 till November, 2022 thereby completing more than 180 working
days in twelve calendar months preceding her termination. In this regard, it is relevant to mention
that PW-3 Shri Chaman Lal, Senior Assistant with the respondent department has proved the
Mandays chart Ex. PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek
Malhotra, Executive Engineer during his cross-examination, has categorically admitted that the
petitioner was engaged with the department in the month of June, 2020 and thereafter continuously
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worked with the department till November, 2022. This witness has even volunteered that the
petitioner has worked for 182 days in the year 2020, 213 days in the year 2021 and 213 days in the
year 2022. Thus, there is abundant evidence led by the petitioner on record to show that she has
continuously worked with the department since her initial engagement in the month of June, 2020
till November, 2022 and has completed more than 180 days in each calendar year preceding her
alleged termination.

24. Tt is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in November, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that the petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked continuously with the respondent from the month of
June, 2020 till November, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning
thereby the petitioner was engaged by the respondent for the said period only when there was
availability of work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is
a document issued by the department, in itself falsifies the contention of the respondent that the
engagement of labourers with the respondent department used to be for a specific period of time i.e.
from May till October of every year. It is again relevant to mention here that no document/office
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order etc. has been led and proved on record by the respondent in order to show that the petitioner
was engaged as a casual worker on seasonal basis and not as daily waged beldar on muster roll
basis. Bare perusal of mandays chart Ex. PW-3/A, which is document issued by respondent
department goes to show that the petitioner has worked with the department as daily waged beldar
for the years 2020 to 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purposes the services of petitioner were
availed during the month of November, 2020, 2021 and 2022. There is no explanation with the
respondent department qua the engagement of petitioner as daily waged beldar/ labourer in the
months of November every year.

27. Tt is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her
services could not have been terminated unless she was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2020 and worked as such till November 2022 and thereafter her services were
finally terminated. It has been the contention of the petitioner that the department has given
intentional break in her service. As per respondent, the engagement in Spiti Valley which is Tribal
area, used to be from the month of May till October every year depending upon the availability of
work and funds. As already observed in evidence that the respondent has failed to establish that the
engagement of labourers used to be for the seasonal work in the Spiti Valley. Had there been the
availability of work with the department and in the area only during the period between May to
October every year then why the petitioner was re-engaged till November, 2022 on the succeeding
year. No explanation is forthcoming on the part of respondent in this regard. Therefore, it can
safely be held that the action of the Executive Engineer, HPPWD (B& R) Division Kaza to give
break in service and thereafter finally terminating his services w.e.f. 01.12.2022 is illegal, unlawful
and unjustified.
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30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
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impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per her pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination w.e.f. 01.12.2022 till her reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
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service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-com-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 96 of 2024

Institutedon : 17-10-2024
Decided on ¢ 30-05-2026
Tashi Chhodon, w/o Sh. Chhering Tenzin, r/o Village Chicham, P.O. Kibber, Tehsil
Spiti, District Lahaul & Spiti, H.P. Petitioner.
VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government:—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Smt. Tashi
Chhodon, w/o Sh. Chhering Tenzin, r/o Village Chicham, P.O. Kibber, Tehsil
Spiti, District Lahaul & Spiti, H.P., during May, 2021 to November, 2022 and
finally terminating her services during November, 2022, is legal and justified? If
not, what relief of service benefits, back wages, seniority and compensation the
above worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially
she joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had completed more than 180 days as per the requirement of section 25-F
of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The services of the
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petitioner were continuous for the purpose of Section 25-B of Act as she remained in the
employment for more than 180 days (as required in Tribal Area) in a calendar year. It is further
averred that to defeat the provisions of the Act, the respondent intentionally used to give fictional
breaks in service without serving any notice which amounts to unfair labour practice. It is further
averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that she had completed more than 180 days in twelve
calendar months preceding her termination. The petitioner has prayed that the respondent
department be directed to reinstate her by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of her initial engagement with full
back wages. She has further prayed that she be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as she has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondents in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP
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3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2  : Entitled for reinstatement with seniority and continuity along-
with full back-wages.

Issue No.3 : No
Issue No.4 : No
Relief : Reference answered in affirmative as per operative part of award.

REASONS FOR FINDINGS

ISSUESNO 1 & 2.

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that used to
be no work with the department during winter season as such they were not engaged at that time as
labourers. She has denied that she was not willing to work during winter season. She has denied
that her services were never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
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record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer, HP
PWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and he has worked continuously with the department till November, 2022. He
has volunteered that the petitioner had worked for 183 days in the year 2021 and 194 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
November, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of November, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of her services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that she could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
that mere fact that no notice was given to the petitioner would not entitle him for her reinstatement
with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. T have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.
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20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
November, 2022 and has completed more than 180 working days in each calendar year from the
date of her initial engagement till her termination. The petitioner has claimed that her services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to her nor she was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
her services had automatically came to an end. It is also the version of the respondent that the
petitioner has abandoned the work and did not turn up. There is no denial of the fact that the
petitioner had worked continuously with the respondent department and has completed more than
180 days in the preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman;

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

’

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, she will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.01.2023. The petitioner has categorically deposed in her evidence that



RIo1Y=, f3HATed Uael, 03 S[ells, 2026 /12 AT, 1948 5231

from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
Mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department continuously from May, 2021 till November, 2022 thereby completing more than
180 working days in each calendar year. In this regard, it is relevant to mention that PW-3 Shri
Chaman Lal, Senior Assistant with the respondent department has proved the Mandays chart Ex.
PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra, Executive
Engineer during his cross-examination, has categorically admitted that the petitioner was engaged
with the department in the month of May, 2021 and thereafter continuously worked with the
department till November, 2022. This witness has even volunteered that the petitioner has worked
for 183 days in the year 2021 and 194 days in the year 2022. Thus, there is abundant evidence led
by the petitioner on record to show that she has continuously worked with the department since her
initial engagement in the month of May, 2021 till November, 2022 and has completed more than
180 days in each calendar year preceding her alleged termination.

24. Tt is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in November, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
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The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department beyond October month of the year. In the case in hand, it is no where
disputed that the petitioner has worked with the respondent from the month of May, 2021 till
November, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the
petitioner was engaged by the respondent for the said period only when there was availability of
work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is a document
issued by the department, in itself falsifies the contention of the respondent that the engagement of
labourers with the respondent department used to be for a specific period of time i.e. from May till
October of every year. It is again relevant to mention here that no document/office order etc. has
been led and proved on record by the respondent in order to show that the petitioner was engaged
as a casual worker on seasonal basis and not as daily waged beldar on muster roll basis. Bare
perusal of mandays chart Ex. PW-3/A, which is document issued by respondent department goes to
show that the petitioner has worked with the department as daily waged beldar for the years 2021
and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purpose the services of petitioner were
availed during November, 2022. There is no explanation with the respondent department qua the
engagement of petitioner as daily waged beldar/ labourer in the month of November, 2022.

27. Tt is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her
services could not have been terminated unless she was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 till October, 2021 where after she was again reengaged in the month of May,
2022 till November, 2022 and thereafter her services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service of seven
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months and thereafter reengaged her in the month of May, 2022. As per respondent, the
engagement in Spiti Valley which is Tribal area, used to be from the month of May till October
every year depending upon the availability of work and funds. As already observed in evidence that
the respondent has failed to establish that the engagement of labourers used to be for the seasonal
work in the Spiti Valley. Had there been the availability of work with the department and in the
area only during the period between May to October every year then why the petitioner was re-
engaged from May till November, 2022 on the succeeding year. No explanation is forthcoming on
the part of respondent in this regard. Therefore, it can safely be held that the action of the
Executive Engineer, HPPWD (B& R) Division Kaza to give break in service and thereafter finally
terminating her services during November, 2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. I have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
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will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per her pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination i.e. December, 2022 till her reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
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has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 97 0of 2024
Instituted on : 17-10-2024
Decided on : 30-05-2026

Tenzin Dolma, w/o Sh. Lobzang Chhople, r/o Village Key, P.O. Key Gompa, Tehsil
Spiti, District Lahul & Spiti, HP. Petitioner.

VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government:—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Smt. Tenzin
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Dolma, w/o Sh. Lobzang Chhople, r/o Village Key, P.O. Key Gompa, Tehsil Spiti,
District Lahaul & Spiti, H.P., during May, 2021 to December, 2022 and finally
terminating her services during December, 2022, is legal and justified? If not,
what relief of service benefits, back wages, seniority and compensation the above
worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially she
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had continuously worked with the department as such her services were
continuous for the purpose of Section 25-B of Industrial Disputes Act (hereinafter to be referred as
the Act) as she remained in the employment for more than 180 days (as required in Tribal Area) in
a calendar year. It is further averred that to defeat the provisions of the Act, the respondent
intentionally used to give fictional breaks in service without serving any notice which amounts to
unfair labour practice. It is further averred that many junior persons namely Chhering Dolker, Ankit
Dolma, Angrup Thuktan, Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup
Cheering Lottey, Anita Devi, Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel,
Yanzom, Chhukit Dolma and Shakuntla Devi have been engaged continuously without being given
any breaks and the petitioner was engaged with some fictional breaks in violation of the provisions
of section 25-G of the Act, as well as principles, of “last come first go”. Not only this, the
respondent department had engaged fresh hands without affording any opportunity to the petitioner.
The above-named juniors are still working with the department and they have been granted
seniority and continuity in service but the same benefits were not granted to the petitioner. The
respondent all of sudden in the year 2023 had orally terminated the services of the petitioner
without any reason and that too without following the provisions of the Act. The respondent
department had stopped issuing muster roll in favour of the petitioner despite the fact that she had
completed more than 180 days in twelve calendar months preceding her termination. The
petitioner has prayed that the respondent department be directed to reinstate her by quashing and
setting aside the oral termination order along-with the benefits of seniority and continuity from the
date of her initial engagement with full back wages. She has further prayed that she be ordered to
be regularized as per the Policy of State Government regarding the regularization of the services of
daily wagers as she has completed more than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.
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5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondents in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2  : Entitled for reinstatement with seniority and continuity along-
with full back-wages.

Issue No.3 : No
Issue No.4 : No
Relief : Reference answered in affirmative as per operative part of award.

REASONS FOR FINDINGS
ISSUESNO 1 & 2.

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that her
services were never terminated by the department.
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12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and she has worked continuously with the department till December, 2022. He
has volunteered that the petitioner had worked for 183 days in the year 2021 and 306 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
December, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of December, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of her services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that she could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
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that mere fact that no notice was given to the petitioner would not entitle her for her reinstatement
with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such till December, 2022
and has completed more than 180 working days in each calendar year from the date of her initial
engagement till her termination. The petitioner has claimed that her services were terminated orally
without any reason as neither any notice as prescribed under Section 25-F of the Act was issued to
her nor she was paid retrenchment compensation. However, per respondent, the services of the
petitioner were never terminated, rather on account unavailability of work and funds her services
had automatically came to an end. It is also the version of the respondent that the petitioner has
abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman,

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

(ii) two hundred and forty days, in any other case....”

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
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preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.01.2023. The petitioner has categorically deposed in her evidence that
from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department from May, 2021 till December, 2022 thereby completing more than 180 working
days in twelve calendar months preceding her termination. In this regard, it is relevant to mention
that PW-3 Shri Chaman Lal, Senior Assistant with the respondent department has proved the
Mandays chart Ex. PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek
Malhotra, Executive Engineer during his cross-examination, has categorically admitted that the
petitioner was engaged with the department in the month of May, 2021 and thereafter continuously
worked with the department till December, 2022. This witness has even volunteered that the
petitioner has worked for 183 days in the year 2021 and 306 days in the year 2022. Thus, there is
abundant evidence led by the petitioner on record to show that she has continuously worked with
the department since her initial engagement in the month of May, 2021 till December, 2022 and has
completed more than 180 days in each calendar year preceding her alleged termination.

24. It is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in December, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent regarding
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alleged absence from duty. It is again well settled that ‘animus’ to abandon, must necessarily be
shown to exist, before a case of abandonment can be said to have been made out. No evidence of
any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus, the plea of
abandonment put forth by the respondent/employer cannot be said to have been established as per
law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked continuously with the respondent from the month of
May, 2021 till December, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning
thereby the petitioner was engaged by the respondent for the said period only when there was
availability of work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is
a document issued by the department, in itself falsifies the contention of the respondent that the
engagement of labourers with the respondent department used to be for a specific period of time i.e.
from May till October of every year. It is again relevant to mention here that no document/office
order etc. has been led and proved on record by the respondent in order to show that the petitioner
was engaged as a casual worker on seasonal basis and not as daily waged beldar on muster roll
basis. Bare perusal of mandays chart Ex. PW-3/A, which is document issued by respondent
department goes to show that the petitioner has worked with the department as daily waged beldar
for the years 2021 and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department prior to May & after October month then for what purpose the services of
petitioner were availed during the months of March, April, November and December. There is no
explanation with the respondent department qua the engagement of petitioner as daily waged
beldar/ labourer in the months of March & December, 2022.

27. It is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her
services could not have been terminated unless she was served with one month’s mandatory notice
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and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 to October, 2021 where after she was again reengaged in the month of March,
2022 till December, 2022 and thereafter her services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service and thereafter
reengaged her in the month of March, 2022. As per respondent, the engagement in Spiti Valley
which is Tribal area, used to be from the month of May till October every year depending upon the
availability of work and funds. As already observed in evidence that the respondent has failed to
establish that the engagement of labourers used to be for the seasonal work in the Spiti Valley. Had
there been the availability of work with the department and in the area only during the period
between May to October every year then why the petitioner was re-engaged till December, 2022 on
the succeeding year. No explanation is forthcoming on the part of respondent in this regard.
Therefore, it can safely be held that the action of the Executive Engineer, HPPWD (B& R) Division
Kaza to give break in service and thereafter finally terminating his services w.e.f. 01.01.2023 is
illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—
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“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per her pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination w.e.f. 01.01.2023 till her reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.
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ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.

Sd/-

(PREETI THAKUR)
Presiding Judge,

Labour Court-com-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

Reference No. : 98 of 2024
Instituted on : 17-10-2024
Decided on . 30-05-2026

Gela Giacho s/o Shri Chhering Tandup, r/o Village, Chicham, PO Kibbar, Tehsil Spiti,
District Lahaul & Spiti, HP. Petitioner.

VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.
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Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA
AWARD

The following reference has been received for adjudication from the Appropriate
Government :—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti H.P. to give break in service to Shri Gela
Giacho s/o Shri Chhering Tandup, r/o Village, Chicham, PO Kibbar, Tehsil Spiti,
District Lahaul & Spiti, HP during May, 2021 to November, 2022 and finally
terminating his services during November, 2022, is legal and justified? If not what
relief of service benefits, back-wages, seniority and compensation the above
worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially he
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had completed more than 180 days as per the requirement of section 25-F
of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The services of the
petitioner were continuous for the purpose of Section 25-B of Act as he remained in the
employment for more than 180 days (as required in Tribal Area) in a calendar year. It is further
averred that to defeat the provisions of the Act, the respondent intentionally used to give fictional
breaks in service without serving any notice which amounts to unfair labour practice. It is further
averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that he had completed more than 180 days in twelve
calendar months preceding his termination. The petitioner has prayed that the respondent
department be directed to reinstate him by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of his initial engagement with full
back wages. He has further prayed that he be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as he has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on his own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
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objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that he had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondent in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2 : Entitled for reinstatement with seniority and continuity along-
with full back-wages

Issue No.3 : No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS

ISSUESNO 1 & 2

9. Being interlinked and corelated, both these issues are taken up together for discussion
and decision.
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10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence his affidavit Ex. PW-1/A, wherein he has reiterated and reaffirmed the
contents of his claim petition. He also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, he has denied that he was engaged by the department to do
a particular work. He has further denied that in the areas of Lahaul & Spiti the labourer is engaged
from May to October every year as a daily wager. He has also denied that in the winter season he
has not turned up for work out of his own will and wish. He has denied that he was engaged for a
particular work which was temporary in nature. He has further denied that he had left the work on
his own and his services were not terminated by the department. He has denied that he had not
worked for 180 days in any calendar year. He has expressed his ignorance that the persons
mentioned in para 6 of the claim were junior or senior to him. He has denied that his services were
never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and he has worked continuously with the department till November, 2022. He
has volunteered that the petitioner had worked for 183 days in the year 2021 and 198 days in the
year 2022. He has further admitted that the petitioner had completed more than 180 days as per
mandays chart. He has denied that the services of petitioner were illegally and orally terminated
after November, 2022. He has admitted that no notice under Section 25-F of the Act was issued to
the petitioner by the department. He has volunteered that the petitioner was engaged for seasonal
work as a casual labour which was concluded in the month of November, 2022 for the year 2022.
He has admitted that there is no record with the department to show that the petitioner was engaged
for seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of his services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of his initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of his illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
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of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that he could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to him was regularized by the department. It is contended that the
petitioner himself has abandoned/ discontinued the work with the department. It is further
contended that mere fact that no notice was given to the petitioner would not entitle him for his
reinstatement with the department. It is further contended that mere fact that no notice was given to
the petitioner will not entitle the workman to seek reinstatement with back-wages. In this regard
Ld. Dy. DA has placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural
Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
November, 2022 and has completed more than 180 working days in each calendar year from the
date of his initial engagement till his termination. The petitioner has claimed that his services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to him nor he was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
his services had automatically came to an end. It is also the version of respondent that the petitioner
has abandoned with work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of his alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman;

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-
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(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

>

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that he had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of his alleged termination, which as per the Man-
days chart took place on 01.12.2022. The petitioner has categorically deposed in his evidence that
from the date of his engagement with the respondent as a daily waged beldar, he has continuously
worked till 30.11.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which he cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that he has worked with
the department continuously from May, 2021 till November, 2022 thereby completing more than
180 working days in each calendar year. In this regard, it is relevant to mention that PW-3 Shri
Chaman Lal, Senior Assistant with the respondent department has proved the Mandays chart Ex.
PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra, Executive
Engineer during his cross-examination, has categorically admitted that the petitioner was engaged
with the department in the month of May, 2021 and thereafter continuously worked with the
department till November, 2022.. Thus, there is abundant evidence led by the petitioner on record
to show that he has continuously worked with the department since his initial engagement in the
month of May, 2021 till November, 2022 and has completed more than 180 days in each calendar
year preceding his alleged termination.

24. It is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on his own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on his own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in November, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
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2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that the petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked with the respondent from the month of May, 2021 till
November, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the
petitioner was engaged by the respondent for the said period only when there was availability of
work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is a document
issued by the department, in itself falsifies the contention of the respondent that the engagement of
labourers with the respondent department used to be for a specific period of time i.e. from May till
October of every year. It is again relevant to mention here that no document/office order etc. has
been led and proved on record by the respondent in order to show that the petitioner was engaged
as a casual worker on seasonal basis and not as daily waged beldar on muster roll basis. Bare
perusal of mandays chart Ex. PW-3/A, which is document issued by respondent department goes to
show that the petitioner has worked with the department as daily waged beldar for the years 2021
and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purpose the services of petitioner were
availed during November, 2022. There is no explanation with the respondent department qua the
engagement of petitioner as daily waged beldar/ labourer in the month of November, 2022.

27. It is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
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the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge he same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of his retrenchment, therefore his
services could not have been terminated unless he was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating his services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 till October, 2021 where after he was again reengaged in the month of May,
2022 till November, 2022 and thereafter his services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service of petitioner
and thereafter reengaged him in the month of May, 2022. As per respondent, the engagement in
Spiti Valley which is Tribal area, used to be from the month of May till October every year
depending upon the availability of work and funds. As already observed in evidence that the
respondent has failed to establish that the engagement of labourers used to be for the seasonal work
in the Spiti Valley. Had there been the availability of work with the department and in the area only
during the period between May to October every year then why the petitioner was re-engaged from
May till November, 2022 on the succeeding year. No explanation is forthcoming on the part of
respondent in this regard. Therefore, it can safely be held that the action of the Executive Engineer,
HPPWD (B& R) Division Kaza to give break in service and thereafter finally terminating his
services during the month of November,2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows :—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
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Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. He has claimed and
deposed that from the date of his illegal termination, he is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
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gainfully employed and was getting wages equal to the wages he was drawing prior to the
termination of his service. Since, in the case in hand, the petitioner has shown that he was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of his illegal termination i.e. January, 2023 till his reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and he is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of his
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.

Sd/-

(PREETI THAKUR)
Presiding Judge,

Labour Court-cam-Industrial,
Tribunal, Shimla (H.P.).



5254 RO, f3HTerdl Uasl, 03 S[ells, 2026 /12 3ATVTG, 1948

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

Reference No. : 99 of 2024
Instituted on : 17-10-2024
Decided on ¢ 30-05-2026

Kalzang Chhodon, w/o Sh. Tashi Namgial, r/o Village Key, P.O. Key Gompa, Tehsil
Spiti, District Lahul & Spiti, HP. Petitioner.

VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA
AWARD

The following reference has been received for adjudication from the Appropriate
Government:—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Smt. Kalzang
Chhodon, w/o Sh. Tashi Namgial, r/o Village Key, P.O. Key Gompa, Tehsil Spiti,
District Lahaul & Spiti, H.P., during May, 2021 to December, 2022 and finally
terminating her services during December, 2022, is legal and justified? If not,
what relief of service benefits, back wages, seniority and compensation the above
worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially
she joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had continuously worked with the department as such her services were
continuous for the purpose of Section 25-B of Industrial Disputes Act (hereinafter to be referred as
the Act) as she remained in the employment for more than 180 days (as required in Tribal Area) in
a calendar year. It is further averred that to defeat the provisions of the Act, the respondent
intentionally used to give fictional breaks in service without serving any notice which amounts to
unfair labour practice. It is further averred that many junior persons namely Chhering Dolker, Ankit
Dolma, Angrup Thuktan, Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup
Cheering Lottey, Anita Devi, Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel,
Yanzom, Chhukit Dolma and Shakuntla Devi have been engaged continuously without being given
any breaks and the petitioner was engaged with some fictional breaks in violation of the provisions
of section 25-G of the Act, as well as principles, of “last come first go”. Not only this, the
respondent department had engaged fresh hands without affording any opportunity to the petitioner.
The above-named juniors are still working with the department and they have been granted
seniority and continuity in service but the same benefits were not granted to the petitioner. The
respondent all of sudden in the year 2023 had orally terminated the services of the petitioner
without any reason and that too without following the provisions of the Act. The respondent
department had stopped issuing muster roll in favour of the petitioner despite the fact that she had
completed more than 180 days in twelve calendar months preceding her termination. The
petitioner has prayed that the respondent department be directed to reinstate her by quashing and
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setting aside the oral termination order along-with the benefits of seniority and continuity from the
date of her initial engagement with full back wages. She has further prayed that she be ordered to
be regularized as per the Policy of State Government regarding the regularization of the services of
daily wagers as she has completed more than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondents in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:
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Issue No.1 : Yes

Issue No.2 : Entitled for reinstatement with seniority and continuity along-
with full back-wages.

Issue No.3 : No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of award

REASONS FOR FINDINGS

ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that her
services were never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 06.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and she has worked continuously with the department till December, 2022. He
has volunteered that the petitioner had worked for 183 days in the year 2021 and 306 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
December, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of December, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that



RIo1Y=, f3HATed Uael, 03 S[ells, 2026 /12 AT, 1948 5257

no enquiry was conducted against the petitioner before the termination of her services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that she could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
that mere fact that no notice was given to the petitioner would not entitle her for her reinstatement
with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such till December, 2022
and has completed more than 180 working days in each calendar year from the date of her initial
engagement till her termination. The petitioner has claimed that her services were terminated orally
without any reason as neither any notice as prescribed under Section 25-F of the Act was issued to
her nor she was paid retrenchment compensation. However, per respondent, the services of the
petitioner were never terminated, rather on account unavailability of work and funds her services
had automatically came to an end. It is also the version of the respondent that the petitioner has
abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
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period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman,

(2)  where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

’

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.01.2023. The petitioner has categorically deposed in her evidence that
from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department from May, 2021 till December, 2022 thereby completing more than 180 working
days in twelve calendar months preceding her termination. In this regard, it is relevant to mention
that PW-3 Shri Chaman Lal, Senior Assistant with the respondent department has proved the
Mandays chart Ex. PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek
Malhotra, Executive Engineer during his cross-examination, has categorically admitted that the
petitioner was engaged with the department in the month of May, 2021 and thereafter continuously
worked with the department till December, 2022. This witness has even volunteered that the
petitioner has worked for 183 days in the year 2021 and 306 days in the year 2022. Thus, there is
abundant evidence led by the petitioner on record to show that she has continuously worked with
the department since her initial engagement in the month of May, 2021 till December, 2022 and has
completed more than 180 days in each calendar year preceding her alleged termination.

24. It is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
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this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in December, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked continuously with the respondent from the month of
May, 2021 till December, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning
thereby the petitioner was engaged by the respondent for the said period only when there was
availability of work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is
a document issued by the department, in itself falsifies the contention of the respondent that the
engagement of labourers with the respondent department used to be for a specific period of time i.e.
from May till October of every year. It is again relevant to mention here that no document/office
order etc. has been led and proved on record by the respondent in order to show that the petitioner
was engaged as a casual worker on seasonal basis and not as daily waged beldar on muster roll
basis. Bare perusal of mandays chart Ex. PW-3/A, which is document issued by respondent
department goes to show that the petitioner has worked with the department as daily waged beldar
for the years 2021 and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department prior to May and after October month then for what purpose the services of
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petitioner were availed during the months of March, April, November & December, 2022. There is
no explanation with the respondent department qua the engagement of petitioner as daily waged
beldar/ labourer in the months of March & December, 2022.

27. Tt is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her
services could not have been terminated unless she was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 to October, 2021 where after she was again reengaged in the month of March,
2022 till December, 2022 and thereafter her services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service and thereafter
reengaged her in the month of March, 2022. As per respondent, the engagement in Spiti Valley
which is Tribal area, used to be from the month of May till October every year depending upon the
availability of work and funds. As already observed in evidence that the respondent has failed to
establish that the engagement of labourers used to be for the seasonal work in the Spiti Valley. Had
there been the availability of work with the department and in the area only during the period
between May to October every year then why the petitioner was re-engaged till December, 2022 on
the succeeding year. No explanation is forthcoming on the part of respondent in this regard.
Therefore, it can safely be held that the action of the Executive Engineer, HPPWD (B& R) Division
Kaza to give break in service and thereafter finally terminating his services w.e.f. 01.01.2023 is
illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).
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31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows :(—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

24. The petitioner as per her pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
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Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination w.e.f. 01.01.2023 till her reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.
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Announced in the open Court today this 30th Day of May, 2026.

Sd/-

(PREETI THAKUR)
Presiding Judge,

Labour Court-cam-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 100 of 2024
Instituted on : 17-10-2024
Decided on : 30-05-2026

Chhering Dorje, s/o Sh. Chhering Landup, r/o Village Langcha, P.O. Hikkam, Tehsil
Spiti, District Lahaul & Spiti, HP. Petitioner.

VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947
For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government :—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti H.P. to give break in service to Shri
Chhering Dorje, s/o Sh. Chhering Landup, r/o Village Langcha, P.O. Hikkam,
Tehsil Spiti, District Lahaul & Spiti, HP during May, 2020 to November, 2022
and finally terminating his services during November, 2022, is legal and justified?
If not what relief of service benefits, back-wages, seniority and compensation the
above worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially he
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2020 and had completed more than 180 days as per the requirement of section 25-F
of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The services of the
petitioner were continuous for the purpose of Section 25-B of Act as he remained in the
employment for more than 180 days (as required in Tribal Area) in a calendar year. It is further
averred that to defeat the provisions of the Act, the respondent intentionally used to give fictional
breaks in service without serving any notice which amounts to unfair labour practice. It is further
averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
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Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that he had completed more than 180 days in twelve
calendar months preceding his termination. The petitioner has prayed that the respondent
department be directed to reinstate him by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of his initial engagement with full
back wages. He has further prayed that he be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as he has completed more
than 4 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on his own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that he had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondent in the

year 2023, without complying with the provisions of the Act, as alleged? OPP
2. If issue no.l is proved in the affirmative to what service benefits the petitioner is
entitled to? OPP
3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR
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5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2 : Entitled for reinstatement with seniority and continuity along-
with full back-wages

Issue No.3 : No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS
ISSUESNO 1 & 2.

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence his affidavit Ex. PW-1/A, wherein he has reiterated and reaffirmed the
contents of his claim petition. He also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, he has denied that he was engaged by the department to do
a particular work. He has further denied that in the areas of Lahaul & Spiti the labourer is engaged
from May to October every year as a daily wager. He has also denied that in the winter season he
has not turned up for work out of his own will and wish. He has denied that he was engaged for a
particular work which was temporary in nature. He has further denied that he had left the work on
his own and his services were not terminated by the department. He has denied that he had not
worked for 180 days in any calendar year. He has expressed his ignorance that the persons
mentioned in para 6 of the claim were junior or senior to him. He has denied that his services were
never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 27.05.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register. He further admitted that
as per diary number put on the original record of Ex. PW-2/A the demand notice has been shown to
be received by the then Labour Officer on 14.06.2023.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.
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14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2020 and he has worked continuously with the department till November, 2022. He
has volunteered that the petitioner had worked for 212 days in the year 2020, 213 days in the year
2021 and 213 days in the year 2022. He has further admitted that the petitioner had completed more
than 180 days as per mandays chart. He has denied that the services of petitioner were illegally and
orally terminated after November, 2022. He has admitted that no notice under Section 25-F of the
Act was issued to the petitioner by the department. He has volunteered that the petitioner was
engaged for seasonal work as a casual labour which was concluded in the month of November,
2022 for the year 2022. He has admitted that there is no record with the department to show that the
petitioner was engaged for seasonal work as a casual labour. He has admitted that as per Mandays
chart Ex. PW-3/A, the petitioner was engaged as a daily waged beldar with the department. He has
further admitted that no enquiry was conducted against the petitioner before the termination of his
services by the department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2020 and since the date of his initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of his illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that he could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to him was regularized by the department. It is contended that the
petitioner himself has abandoned/ discontinued the work with the department. It is further
contended that mere fact that no notice was given to the petitioner would not entitle him for his
reinstatement with the department. It is further contended that mere fact that no notice was given to
the petitioner will not entitle the workman to seek reinstatement with back-wages. In this regard
Ld. Dy. DA has placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural
Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. T have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2020 which fact is also clear from the Mandays
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chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
November, 2022 and has completed more than 180 working days in each calendar year from the
date of his initial engagement till his termination. The petitioner has claimed that his services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to him nor he was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
his services had automatically came to an end. It is also the version of respondent that the petitioner
has abandoned the work and did not turn up. There is no denial of the fact that the petitioner had
worked continuously with the respondent department and has completed more than 180 days in the
preceding twelve calendar months from the date of his alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman;

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

>

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that he had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of his alleged termination, which as per the Man-
days chart took place on 01.12.2022. The petitioner has categorically deposed in his evidence that
from the date of his engagement with the respondent as a daily waged beldar, he has continuously
worked till November, 2022. Although, the respondent has deposed in his affidavit of evidence that
the petitioner has not completed 180 days in any preceding calendar year for which he cannot be
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said to be in continuous service as per requirement of Section 25 of the Act however this
categorical deposition of the respondent is in itself falsified when the petitioner has proved on
record the mandays chart Ex. PW-3/A which reflects the contention of the petitioner that he has
worked with the department continuously from May, 2020 till November, 2022 thereby completing
more than 180 working days in each calendar year. In this regard, it is relevant to mention that
PW-3 Shri Chaman Lal, Senior Assistant with the respondent department has proved the Mandays
chart Ex. PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra,
Executive Engineer during his cross-examination, has categorically admitted that the petitioner was
engaged with the department in the month of May, 2020 and thereafter continuously worked with
the department till November, 2022. Thus, there is abundant evidence led by the petitioner on
record to show that he has continuously worked with the department since his initial engagement in
the month of May, 2020 till November, 2022 and has completed more than 180 days in each
calendar year preceding his alleged termination.

24. It is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on his own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on his own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in November, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that the petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
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engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked with the respondent from the month of May, 2020 till
November, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the
petitioner was engaged by the respondent for the said period only when there was availability of
work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is a document
issued by the department, in itself falsifies the contention of the respondent that the engagement of
labourers with the respondent department used to be for a specific period of time i.e. from May till
October of every year. It is again relevant to mention here that no document/office order etc. has
been led and proved on record by the respondent in order to show that the petitioner was engaged
as a casual worker on seasonal basis and not as daily waged beldar on muster roll basis. Bare
perusal of mandays chart Ex. PW-3/A, which is document issued by respondent department goes to
show that the petitioner has worked with the department as daily waged beldar for the years 2020 to
2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purpose the services of petitioner were
availed during November, 2020, 2021 and 2022. There is no explanation with the respondent
department qua the engagement of petitioner as daily waged beldar/ labourer in the month of
November.

27. It is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of his retrenchment, therefore his
services could not have been terminated unless he was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating his services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2020 till November, 2022 and thereafter his services were finally terminated. It has
been the contention of the petitioner that the department has given intentional break in service of
petitioner. As per respondent, the engagement in Spiti Valley which is Tribal area, used to be from
the month of May till October every year depending upon the availability of work and funds. As
already observed in evidence that the respondent has failed to establish that the engagement of
labourers used to be for the seasonal work in the Spiti Valley. Had there been the availability of
work with the department and in the area only during the period between May to October every
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year then why the petitioner was allowed to work in the month of November. No explanation is
forthcoming on the part of respondent in this regard. Therefore, it can safely be held that the action
of the Executive Engineer, HPPWD (B& R) Division Kaza to give break in service and thereafter
finally terminating his services during November, 2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. 1T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows :(—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now.
He will not be allowed to claim any advantages in the matter of seniority or
other priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying
down any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”
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33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. He has claimed and
deposed that from the date of his illegal termination, he is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages he was drawing prior to the
termination of his service. Since, in the case in hand, the petitioner has shown that he was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of his illegal termination i.e. 01.12.2022 till his reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.
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39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and he is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of his
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.

Sd/-

(PREETI THAKUR)
Presiding Judge,

Labour Court-com-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 101 of 2024
Instituted on : 17-10-2024
Decided on : 30-05-2026

Gatuk Namgial s/o Shri Gatuk Angrup, r/o Village, Langcha, PO Hikkam, Tehsil
Spiti, District Lahaul & Spiti, HP. Petitioner.

VERSUS

The Executive Engineer, H.P. PWD (B&R) Division Kaza, Tehsil Kaza, District
Lahaul & Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government :—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Shri Gatuk
Namgial s/o Shri Gatuk Angrup, r/o Village, Langcha, PO Hikkam, Tehsil Spiti,
District Lahaul & Spiti, HP during May, 2021 to December, 2022 and finally
terminating his services during December, 2022, is legal and justified? If not what
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relief of service benefits, back-wages, seniority and compensation the above
worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially he
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had completed more than 180 days as per the requirement of section 25-F
of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The services of the
petitioner were continuous for the purpose of Section 25-B of Act as he remained in the
employment for more than 180 days (as required in Tribal Area) in a calendar year. It is further
averred that to defeat the provisions of the Act, the respondent intentionally used to give fictional
breaks in service without serving any notice which amounts to unfair labour practice. It is further
averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that he had completed more than 180 days in twelve
calendar months preceding his termination. The petitioner has prayed that the respondent
department be directed to reinstate him by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of his initial engagement with full
back wages. He has further prayed that he be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as he has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on his own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that he had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.
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1. Whether the services of the petitioner were orally terminated by the respondent in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative to what service benefits the petitioner is
entitled to? OPP
3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1  : Yes
Issue No.2  : Entitled for reinstatement with seniority and continuity along-
with full back-wages

Issue No.3 : No
Issue No.4 : No
Relief : Reference answered in affirmative as per operative part of award

REASONS FOR FINDINGS

ISSUESNO 1 & 2.

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence his affidavit Ex. PW-1/A, wherein he has reiterated and reaffirmed the
contents of his claim petition. He also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, he has denied that he was engaged by the department to do
a particular work. He has further denied that in the areas of Lahaul & Spiti the labourer is engaged
from May to October every year as a daily wager. He has also denied that in the winter season he
has not turned up for work out of his own will and wish. He has denied that he was engaged for a
particular work which was temporary in nature. He has further denied that he had left the work on
his own and his services were not terminated by the department. He has denied that he had not
worked for 180 days in any calendar year. He has expressed his ignorance that the persons
mentioned in para 6 of the claim were junior or senior to him. He has denied that his services were
never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 27.05.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.
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13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and he has worked continuously with the department till December, 2022. He
has volunteered that the petitioner had worked for 213 days in the year 2021 and 334 days in the
year 2022. He further admitted that the petitioner had completed more than 180 days in the year
2021 and 2022. He has denied that the services of petitioner were illegally and orally terminated
after December, 2022. He has admitted that no notice under Section 25-F of the Act was issued to
the petitioner by the department. He has volunteered that the petitioner was engaged for seasonal
work as a casual labour which was concluded in the month of December, 2022 for the year 2022.
He has admitted that there is no record with the department to show that the petitioner was engaged
for seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of his services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of his initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of his illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that he could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to him was regularized by the department. It is contended that the
petitioner himself has abandoned/ discontinued the work with the department. It is further
contended that mere fact that no notice was given to the petitioner would not entitle him for his
reinstatement with the department. It is further contended that mere fact that no notice was given to
the petitioner will not entitle the workman to seek reinstatement with back-wages. In this regard
Ld. Dy. DA has placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural
Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.
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19. T have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
December, 2022 and has completed more than 180 working days in each calendar year from the
date of his initial engagement till his termination. The petitioner has claimed that his services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to him nor he was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
his services had automatically came to an end. It is also the version of respondent that the
petitioner has abandoned the work and did not turn up. There is no denial of the fact that the
petitioner had worked continuously with the respondent department and has completed more than
180 days in the preceding twelve calendar months from the date of his alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman;

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i) one hundred and ninety days in the case of a workman employed below
ground in a mine; and

’

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that he had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of his alleged termination, which as per the Man-
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days chart took place on 01.01.2023. The petitioner has categorically deposed in his evidence that
from the date of his engagement with the respondent as a daily waged beldar, he has continuously
worked till 31.12.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which he cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that he has worked with
the department continuously from May, 2021 till December, 2022 thereby completing more than
180 working days in each calendar year. It is also not disputed that the petitioner was not allowed
to work for one month and then he was again reengaged in the month of January, 2022 and worked
as such till December, 2022. In this regard, it is relevant to mention that PW-3 Shri Chaman Lal,
Senior Assistant with the respondent department has proved the Mandays chart Ex. PW-3/A from
the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra, Executive Engineer during
his cross-examination, has categorically admitted that the petitioner was engaged with the
department in the month of May, 2021 and thereafter continuously worked with the department till
December, 2022. Thus, there is abundant evidence led by the petitioner on record to show that he
has continuously worked with the department since his initial engagement in the month of May,
2021 till December, 2022 and has completed more than 180 days in each calendar year preceding
his alleged termination.

24. Tt is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on his own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on his own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in December, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that the petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.
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25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even prior to May month of the year and beyond October month of the
year. In the case in hand, it is no where disputed that the petitioner has worked with the respondent
from the month of May, 2021 till December, 2022, except the month of December, 2021 which is
clear from the mandays chart Ex. PW-3/A. Meaning thereby the petitioner was engaged by the
respondent for the said period only when there was availability of work and funds with the
department. Thus, the Mandays chart Ex. PW-3/A, which is a document issued by the department,
in itself falsifies the contention of the respondent that the engagement of labourers with the
respondent department used to be for a specific period of time i.e. from May till October of every
year. It is again relevant to mention here that no document/office order etc. has been led and proved
on record by the respondent in order to show that the petitioner was engaged as a casual worker on
seasonal basis and not as daily waged beldar on muster roll basis. Bare perusal of mandays chart
Ex. PW-3/A, which is document issued by respondent department goes to show that the petitioner
has worked with the department as daily waged beldar for the years 2021 and 2022 and not as a
casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department prior to May and after October month then for what purpose the services of
petitioner were availed during the months of January to December, 2022. There is no explanation
with the respondent department qua the engagement of petitioner as daily waged beldar/ labourer in
the months of January to April and November-December, 2022.

27. Tt is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge he same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of his retrenchment, therefore his
services could not have been terminated unless he was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating his services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.
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29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 till November, 2021 where after he was again reengaged in the month of
January, 2022 till December, 2022 and thereafter his services were finally terminated. It has been
the contention of the petitioner that the department has given intentional break in service of
petitioner and thereafter reengaged him in the month of January, 2022. As per respondent, the
engagement in Spiti Valley which is Tribal area, used to be from the month of May till October
every year depending upon the availability of work and funds. As already observed in evidence that
the respondent has failed to establish that the engagement of labourers used to be for the seasonal
work in the Spiti Valley. Had there been the availability of work with the department and in the
area only during the period between May to October every year then why the petitioner was re-
engaged from January till December, 2022 on the succeeding year. No explanation is forthcoming
on the part of respondent in this regard. Therefore, it can safely be held that the action of the
Executive Engineer, HPPWD (B& R) Division Kaza to give break in service and thereafter finally
terminating his services w.e.f. 01.01.2023 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows :—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
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respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. He has claimed and
deposed that from the date of his illegal termination, he is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages he was drawing prior to the
termination of his service. Since, in the case in hand, the petitioner has shown that he was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of his illegal termination i.e. January, 2023 till his reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.
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ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and he is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of his
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest @ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-com-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

Reference No. : 102 of 2024

Instituted on  : 17-10-2024
Decided on ¢ 30-05-2026
Zangmo Kalzang, d/o Sh. Namgial Tandup, r/o VPO Rangrik, Tehsil Kaza, District
Lahul & Spiti, H.P. Petitioner.
VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government:—
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“Whether the action of the Executive Engineer, H.P. PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti HP to give break in service to Ms. Zangmo
Kalzang, d/o Sh. Namgial Tandup, r/o VPO Rangrik, Tehsil Kaza, District
Lahaul & Spiti, H.P., during May, 2021 to November, 2022 and finally
terminating her services during November, 2022, is legal and justified? If not,
what relief of service benefits, back wages, seniority and compensation the above
worker is entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially she
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021. The petitioner was allowed to work for three months w.e.f. May, 2021 to
July, 2021 and thereafter her services were orally terminated, but after some time the services of the
petitioner were re-engaged by the department and she was allowed to work from May, 2022 till
November, 2022. The petitioner had completed more than 180 days as per the requirement of
section 25-F of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The
services of the petitioner were continuous for the purpose of Section 25-B of Act as she remained
in the employment for more than 180 days (as required in Tribal Area) in a calendar year. It is
further averred that to defeat the provisions of the Act, the respondent intentionally used to give
fictional breaks in service without serving any notice which amounts to unfair labour practice. It is
further averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in
November, 2022 had orally terminated the services of the petitioner without any reason and that too
without following the provisions of the Act. The respondent department had stopped issuing muster
roll in favour of the petitioner despite the fact that she had completed more than 180 days in twelve
calendar months preceding her termination. The petitioner has prayed that the respondent
department be directed to reinstate her by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of her initial engagement with full
back wages. She has further prayed that she be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as she has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
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their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondents in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2  : Entitled for reinstatement with seniority and continuity along-
with full back-wages

Issue No.3 : No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS

ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
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engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that her
services were never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 14.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and she has worked continuously with the department till November, 2022. He
has volunteered that the petitioner had worked for 59 days in the year 2021 and 214 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
November, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of November, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of her services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2021 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that she could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.
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18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
that mere fact that no notice was given to the petitioner would not entitle her for her reinstatement
with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
November, 2022 and has completed more than 180 working days in each calendar year from the
date of her initial engagement till her termination. The petitioner has claimed that her services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to her nor she was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
her services had automatically came to an end. It is also the version of the respondent that the
petitioner has abandoned the work and did not turn up. There is no denial of the fact that the
petitioner had worked continuously with the respondent department and has completed more than
180 days in the preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman,

(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i) one hundred and ninety days in the case of a workman employed below
ground in a mine; and

>

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
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actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, she will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that she has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his/her alleged retrenchment. The law on this issue is
well settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held
by the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had
worked for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.12.2022. The petitioner has categorically deposed in her evidence that
from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 30.11.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department from May, 2021 till November, 2022 thereby completing more than 180 working
days in each calendar year. In this regard, it is relevant to mention that PW-3 Shri Chaman Lal,
Senior Assistant with the respondent department has proved the Mandays chart Ex. PW-3/A from
the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra, Executive Engineer during
his cross-examination, has categorically admitted that the petitioner was engaged with the
department in the month of May, 2021 and thereafter continuously worked with the department till
November, 2022. This witness has even volunteered that the petitioner has worked for 59 days in
the year 2021 and 214 days in the year 2022. Thus, there is abundant evidence led by the petitioner
on record to show that she has continuously worked with the department since her initial
engagement in the month of May, 2021 till November, 2022 and has completed more than 180 days
in each calendar year preceding her alleged termination.

24. Tt is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in November, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he/she has left/abandoned the job. Mere alleging that the workman
had abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that petitioner has voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
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her alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department beyond October month of the year. In the case in hand, it is no where
disputed that the petitioner has worked with the respondent from the month of May, 2021 till
November, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the
petitioner was engaged by the respondent for the said period only when there was availability of
work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is a document
issued by the department, in itself falsifies the contention of the respondent that the engagement of
labourers with the respondent department used to be for a specific period of time i.e. from May till
October of every year. It is again relevant to mention here that no document/office order etc. has
been led and proved on record by the respondent in order to show that the petitioner was engaged
as a casual worker on seasonal basis and not as daily waged beldar on muster roll basis. Bare
perusal of mandays chart Ex. PW-3/A, which is document issued by respondent department goes to
show that the petitioner has worked with the department as daily waged beldar for the years 2021
and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purpose the services of petitioner were
availed during November, 2022. There is no explanation with the respondent department qua the
engagement of petitioner as daily waged beldar/ labourer in the month November, 2022.

27. It is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge he same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her



5288 RS9, fEAre Uael, 03 Jlls, 2026 /12 37IE, 1948

services could not have been terminated unless she was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 & September, 2021 where after she was again reengaged in the month of May,
2022 till November, 2022 and thereafter her services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service and thereafter
reengaged her in the month of May, 2022. As per respondent, the engagement in Spiti Valley which
is Tribal area, used to be from the month of May till October every year depending upon the
availability of work and funds. As already observed in evidence that the respondent has failed to
establish that the engagement of labourers used to be for the seasonal work in the Spiti Valley. Had
there been the availability of work with the department and in the area only during the period
between May to October every year then why the petitioner was re-engaged from May till
November, 2022 on the succeeding year. No explanation is forthcoming on the part of respondent
in this regard. Therefore, it can safely be held that the action of the Executive Engineer, HPPWD
(B& R) Division Kaza to give break in service and thereafter finally terminating her services w.e.f.
01.12.2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—
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“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination i.e. w.e.f. 01.12.2022 till her reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
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nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.
Sd/-
(PREETI THAKUR)
Presiding Judge,
Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA

Reference No. : 103 of 2024
Instituted on . 18-10-2024
Decided on : 30-05-2026

Tanzin Hosser, s/o Sh. Dorje Angchuk, r/o V.P.O. Kaza, Tehsil Kaza, District Lahaul
& Spiti, HP. Petitioner.

VERSUS

The Executive Engineer, H.P. PWD (B&R) Division Kaza, Tehsil Kaza, District
Lahaul & Spiti, H.P. Respondent.

Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA
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AWARD

The following reference has been received for adjudication from the Appropriate
Government :—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti H.P. to give break in service to Shri Tanzin
Hosser, s/o Sh. Dorje Angchuk, r/o V.P.O. Kaza, Tehsil Kaza, District Lahaul &
Spiti, HP during May, 2022 to November, 2022 and finally terminating his
services during November, 2022, is legal and justified? If not what relief of service
benefits, back-wages, seniority and compensation the above worker is entitled to
from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially he
joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021 and had completed more than 180 days as per the requirement of section 25-F
of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The services of the
petitioner were continuous for the purpose of Section 25-B of Act as he remained in the
employment for more than 180 days (as required in Tribal Area) in a calendar year. It is further
averred that to defeat the provisions of the Act, the respondent intentionally used to give fictional
breaks in service without serving any notice which amounts to unfair labour practice. It is further
averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in the year
2023 had orally terminated the services of the petitioner without any reason and that too without
following the provisions of the Act. The respondent department had stopped issuing muster roll in
favour of the petitioner despite the fact that he had completed more than 180 days in twelve
calendar months preceding his termination. The petitioner has prayed that the respondent
department be directed to reinstate him by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of his initial engagement with full
back wages. He has further prayed that he be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as he has completed more
than 3 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on his own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
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during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that he had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1. Whether the services of the petitioner were orally terminated by the respondents in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes
Issue No.2 : Entitled for reinstatement with seniority and continuity along-
with full back-wages.

Issue No.3 : No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.

REASONS FOR FINDINGS
ISSUESNO 1 & 2.

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence his affidavit Ex. PW-1/A, wherein he has reiterated and reaffirmed the
contents of his claim petition. He also tendered in evidence copy of Mandays chart Mark PA.
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11. During cross-examination, he has denied that he was engaged by the department to do
a particular work. He has further denied that in the areas of Lahaul & Spiti the labourer is engaged
from May to October every year as a daily wager. He has also denied that in the winter season he
has not turned up for work out of his own will and wish. He has denied that he was engaged for a
particular work which was temporary in nature. He has further denied that he had left the work on
his own and his services were not terminated by the department. He has denied that he had not
worked for 180 days in any calendar year. He has expressed his ignorance that the persons
mentioned in para 6 of the claim were junior or senior to him. He has denied that his services were
never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 14.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2022 and he has worked continuously with the department till November, 2022. He
has admitted that the petitioner had completed more than 180 days as per mandays chart. He has
denied that the services of petitioner were illegally and orally terminated after November, 2022. He
has admitted that no notice under Section 25-F of the Act was issued to the petitioner by the
department. He has volunteered that the petitioner was engaged for seasonal work as a casual
labour which was concluded in the month of November, 2022 for the year 2022. He has admitted
that there is no record with the department to show that the petitioner was engaged for seasonal
work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the petitioner was
engaged as a daily waged beldar with the department. He has further admitted that no enquiry was
conducted against the petitioner before the termination of his services by the department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
waged beldar in the month of May, 2022 and since the date of his initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of his illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that he could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
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services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to him was regularized by the department. It is contended that the
petitioner himself has abandoned/ discontinued the work with the department. It is further
contended that mere fact that no notice was given to the petitioner would not entitle him for his
reinstatement with the department. It is further contended that mere fact that no notice was given to
the petitioner will not entitle the workman to seek reinstatement with back-wages. In this regard
Ld. Dy. DA has placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural
Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. T have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2022 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
November, 2022 and has completed more than 180 working days in each calendar year from the
date of his initial engagement till his termination. The petitioner has claimed that his services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to him nor he was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
his services had automatically came to an end. It is also the version of respondent that the
petitioner has abandoned the work and did not turn up. There is no denial of the fact that the
petitioner had worked continuously with the respondent department and has completed more than
180 days in the preceding twelve calendar months from the date of his alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that period,
in uninterrupted service, including service which may be interrupted on account of
sickness or authorized leave or an accident or a strike which is not illegal, or a lock-
out or a cessation of work which is not due to any fault on the part of the workman,

(2) where a workman is not in continuous service within the meaning of clause (1) for a
period of one year or six months, he shall be deemed to be in continuous service under
an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine; and

’

(ii) two hundred and forty days, in any other case....’
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22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, he will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that he has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his alleged retrenchment. The law on this issue is well
settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held by
the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had worked
for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that he had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of his alleged termination, which as per the Man-
days chart took place on 01.12.2022. The petitioner has categorically deposed in his evidence that
from the date of his engagement with the respondent as a daily waged beldar, he has continuously
worked till November, 2022. Although, the respondent has deposed in his affidavit of evidence that
the petitioner has not completed 180 days in any preceding calendar year for which he cannot be
said to be in continuous service as per requirement of Section 25 of the Act however this
categorical deposition of the respondent is in itself falsified when the petitioner has proved on
record the mandays chart Ex. PW-3/A which reflects the contention of the petitioner that he has
worked with the department continuously from May, 2022 till November, 2022 thereby completing
more than 180 working days in each calendar year. In this regard, it is relevant to mention that
PW-3 Shri Chaman Lal, Senior Assistant with the respondent department has proved the Mandays
chart Ex. PW-3/A from the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra,
Executive Engineer during his cross-examination, has categorically admitted that the petitioner was
engaged with the department in the month of May, 2022 and thereafter continuously worked with
the department till November, 2022. Thus, there is abundant evidence led by the petitioner on
record to show that he has continuously worked with the department since his initial engagement in
the month of May, 2022 till November, 2022 and has completed more than 180 days in each
calendar year preceding his alleged termination.

24. Tt is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on his own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on his own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
respondent department is pleading the conclusion of seasonal work in November, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he has left/abandoned the job. Mere alleging that the workman had
abandoned/left the services is entirely insufficient to discharge the said onus. For the sake of
arguments, if it is accepted that the petitioner voluntarily abandoned the work even then the
respondent had not established whether any notice was issued to the petitioner to resume the duty.
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Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
his alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department even beyond October month of the year. In the case in hand, it is no
where disputed that the petitioner has worked with the respondent from the month of May, 2022 till
November, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the
petitioner was engaged by the respondent for the said period only when there was availability of
work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is a document
issued by the department, in itself falsifies the contention of the respondent that the engagement of
labourers with the respondent department used to be for a specific period of time i.e. from May till
October of every year. It is again relevant to mention here that no document/office order etc. has
been led and proved on record by the respondent in order to show that the petitioner was engaged
as a casual worker on seasonal basis and not as daily waged beldar on muster roll basis. Bare
perusal of mandays chart Ex. PW-3/A, which is document issued by respondent department goes to
show that the petitioner has worked with the department as daily waged beldar for the year 2022
and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purpose the services of petitioner were
availed during November, 2022. There is no explanation with the respondent department qua the
engagement of petitioner as daily waged beldar/ labourer in the month of November.

27. It is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.
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28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of his retrenchment, therefore his
services could not have been terminated unless he was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating his services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2022 till November, 2022 and thereafter his services were finally terminated. As per
respondent, the engagement in Spiti Valley which is Tribal area, used to be from the month of May
till October every year depending upon the availability of work and funds. As already observed in
evidence that the respondent has failed to establish that the engagement of labourers used to be for
the seasonal work in the Spiti Valley. Had there been the availability of work with the department
and in the area only during the period between May to October every year then why the petitioner
was allowed to work in the month of November. No explanation is forthcoming on the part of
respondent in this regard. Therefore, it can safely be held that the action of the Executive Engineer,
HPPWD (B& R) Division Kaza to give break in service and thereafter finally terminating his
services during November, 2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows :—

“Once it is found that the retrenchment is unjustified and improper, it is for the
Tribunal below to consider to what relief the retrenched workmen are entitled.
Ordinarily if a workman has been improperly and illegally retrenched, he is
entitled to claim reinstatement. The fact that in the meanwhile the employer has
engaged other workman would not necessarily defeat the claim for reinstatement
of the retrenched workman; nor can the fact that protracted litigation in regard
to the dispute has inevitably meant delay, defeat such a claim for reinstatement.
This Court has consistently held that in the case of a wrongful dismissal,
discharge or retrenchment, a claim for reinstatement cannot be defeated merely
because time has lapsed or that employer has engaged fresh hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—
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“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. He has claimed and
deposed that from the date of his illegal termination, he is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.

35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages he was drawing prior to the
termination of his service. Since, in the case in hand, the petitioner has shown that he was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of his illegal termination w.e.f. 01.12.2022 till his reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.
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ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and he is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of his
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest @ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.

Sd/-

(PREETI THAKUR)
Presiding Judge,

Labour Court-cum-Industrial,
Tribunal, Shimla (H.P.).

IN THE COURT OF PREETI THAKUR, PRESIDING JUDGE
HP INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, SHIMLA.

Reference No. : 104 of 2024.
Instituted on : 18-10-2024.
Decided on : 30-05-2026.

Prem Lata, w/o Sh. Tashi Tandup, r/o VPO Rangrik, Tehsil Kaza, District Lahul &
Spiti, HP. Petitioner.
VERSUS

The Executive Engineer, HP PWD (B&R) Division Kaza, Tehsil Kaza, District Lahaul
& Spiti, H.P. Respondent.
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Reference under Section 10 of the Industrial Disputes Act, 1947

For the petitioner : Shri Prateek Kumar, Advocate
For the respondent : Shri Devender Chandel, Dy. DA

AWARD

The following reference has been received for adjudication from the Appropriate
Government:—

“Whether the action of the Executive Engineer, HP PWD (B&R) Division Kaza,
Tehsil Kaza, District Lahaul & Spiti H.P. to give break in service to Smt. Prem
Lata, w/o Sh. Tashi Tandup, r/o VPO Rangrik, Tehsil Kaza, District Lahaul &
Spiti, H.P., during May, 2021 to November, 2022 and finally terminating her
services during November, 2022, is legal and justified? If not, what relief of
service benefits, back wages, seniority and compensation the above worker is
entitled to from the above employer?”

2. The case of the petitioner, as it emerges from the statement of claim is that initially
she joined the services of the respondent department as daily waged labourer on muster roll basis
during the year 2021. The petitioner was allowed to work for three months w.e.f. May, 2021 to
July, 2021 and thereafter her services were orally terminated, but after some time the services of the
petitioner were re-engaged by the department and she was allowed to work from May, 2022 till
November, 2022. The petitioner had completed more than 180 days as per the requirement of
section 25-F of the Industrial Disputes Act, 1947 (hereinafter to be referred as the Act). The
services of the petitioner were continuous for the purpose of Section 25-B of Act as she remained
in the employment for more than 180 days (as required in Tribal Area) in a calendar year. It is
further averred that to defeat the provisions of the Act, the respondent intentionally used to give
fictional breaks in service without serving any notice which amounts to unfair labour practice. It is
further averred that many junior persons namely Chhering Dolker, Ankit Dolma, Angrup Thuktan,
Chhering Yangchen, Chhewang Chhodon, Tashi Angdui, Tandup Cheering Lottey, Anita Devi,
Chhering Dolma, Mingur Sonam, Lobzang Palmo, Chhering Norphel, Yanzom, Chhukit Dolma
and Shakuntla Devi have been engaged continuously without being given any breaks and the
petitioner was engaged with some fictional breaks in violation of the provisions of section 25-G of
the Act, as well as principles, of “last come first go”. Not only this, the respondent department had
engaged fresh hands without affording any opportunity to the petitioner. The above-named juniors
are still working with the department and they have been granted seniority and continuity in service
but the same benefits were not granted to the petitioner. The respondent all of sudden in
November, 2022 had orally terminated the services of the petitioner without any reason and that too
without following the provisions of the Act. The respondent department had stopped issuing muster
roll in favour of the petitioner despite the fact that she had completed more than 180 days in twelve
calendar months preceding her termination. The petitioner has prayed that the respondent
department be directed to reinstate her by quashing and setting aside the oral termination order
along-with the benefits of seniority and continuity from the date of her initial engagement with full
back wages. She has further prayed that she be ordered to be regularized as per the Policy of State
Government regarding the regularization of the services of daily wagers as she has completed more
than 2 years of service with the respondent department.

3. By filling reply, the respondent has contested the claim wherein preliminary objections
qua maintainability, engagement of labourers in Tribal area of Lahaul & Spiti every year on
seasonal basis as per work requirement and availability of funds with the department, under Kaza
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Sub Division, surplus labour with the department and execution of work through machinery,
abandonment of work by petitioner on her own, have been taken. It is the stand of the respondent
that the services of the petitioner were never dismissed, retrenched discharged or otherwise
terminated. Per respondent, since the petitioner had not completed 180 days in any preceding
calendar year, the provisions of Section 25-F of the Act are not applicable in the present case. The
objection qua jurisdiction of this Court, has also been taken. On merits, by reiterating the averments
as made in preliminary objections, it is denied that the case of the petitioner is similar to the case as
made out in CWP No. 1271 of 2022. It is further denied that the services of the petitioner were
continuous for the purpose of Section 25-B of the Act. It is asserted that there is no requirement of
following any provisions of the Act as the petitioner has voluntarily worked for limited period
during the working season in the valley. It is further asserted that the persons named in the petition
were engaged on daily wage basis and on completion of requisite year of service under the policy,
their services were regularized. The petitioner has no right to claim the engagement with the
department on the basis that she had worked for few days as a casual labourer with the department.
It is denied that the petitioner is entitled for regularization in terms of the policy issued by the
Government. The respondent prayed for the dismissal of the claim petition.

4. No rejoinder is filed.

5. On the pleadings of the parties, this Court formulated the following issues on
19.01.2024.

1.  Whether the services of the petitioner were orally terminated by the respondents in the
year 2023, without complying with the provisions of the Act, as alleged? OPP

2. If issue no.l is proved in the affirmative, to what service benefits the petitioner is
entitled to? OPP

3. Whether the petition is not maintainable in the present form, as alleged? OPR

4.  Whether the petition has been filed by the petitioner without complying with the
provisions of Section 2-A of the Act, as alleged? OPR

5. Relief.

6. Thereafter, the parties to the lis were directed to adduce evidence in support of the
issues so framed.

7. Besides having heard the learned counsels for the parties I have also perused the
records of the case carefully.

8. For the reasons to be recorded hereinafter while discussing the issues for
determination, my findings thereon are as under:

Issue No.1 : Yes

Issue No.2  : Entitled for reinstatement with seniority and continuity along-
with full back-wages

Issue No.3 : No

Issue No.4 : No

Relief : Reference answered in affirmative as per operative part of
award.
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REASONS FOR FINDINGS

ISSUESNO 1 & 2

9. Being interlinked and correlated, both these issues are taken up together for discussion
and decision.

10. In support of these issues, the petitioner has stepped into the witness box as PW-1 and
tendered in evidence her affidavit Ex. PW-1/A, wherein she has reiterated and reaffirmed the
contents of her claim petition. She also tendered in evidence copy of Mandays chart Mark PA.

11. During cross-examination, she has denied that she was engaged by the department to
do a particular work. She has further denied that in the areas of Lahaul & Spiti the labourer is
engaged from May to October every year as a daily wager. She has also denied that in the winter
season she has not turned up for work out of her own will and wish. She has denied that she was
engaged for a particular work which was temporary in nature. She has further denied that she had
left the work on her own and her services were not terminated by the department. She has denied
that she had not worked for 180 days in any calendar year. She has expressed her ignorance that the
persons mentioned in para 6 of the claim were junior or senior to her. She has denied that her
services were never terminated by the department.

12. PW-2 Shri Surender Singh Bisht, Labour Officer Kinnaur has brought the summoned
record and stated that demand notice Ex. PW-2/A was raised by the petitioner which was received
by the then Labour Officer, Kinnaur on 14.06.2023. During cross-examination, he has admitted that
every document received in his office find mentioned in the diary register.

13. Petitioner has also examined Shri Chaman Lal, Senior Assistant from the office of
respondent who has appeared in the witness box as PW-3. This witness has brought the summoned
record and proved from the same the Mandays chart Mark PA as Ex. PW-3/A. During cross-
examination this witness has admitted that he has not produced authorization certificate to depose
in evidence before the Court and that neither he is the custodian of record nor the same has been
prepared by him.

14. In rebuttal, respondent examined Shri Abhishek Malhotra, Executive Engineer,
HPPWD Kaza as RW-1, who has tendered in evidence his affidavit Ex. RW-1/A wherein he has
reiterated the contents as mentioned in the reply.

15. During cross-examination, he has admitted that the petitioner was engaged in the
month of May, 2021 and she has worked continuously with the department till November, 2022. He
has volunteered that the petitioner had worked for 59 days in the year 2021 and 214 days in the
year 2022. He has denied that the services of petitioner were illegally and orally terminated after
November, 2022. He has admitted that no notice under Section 25-F of the Act was issued to the
petitioner by the department. He has volunteered that the petitioner was engaged for seasonal work
as a casual labour which was concluded in the month of November, 2022 for the year 2022. He has
admitted that there is no record with the department to show that the petitioner was engaged for
seasonal work as a casual labour. He has admitted that as per Mandays chart Ex. PW-3/A, the
petitioner was engaged as a daily waged beldar with the department. He has further admitted that
no enquiry was conducted against the petitioner before the termination of her services by the
department.

16. This is the entire oral as well as documentary evidence led by the parties.

17. Shri Prateek Kumar, Ld. Counsel for the petitioner has vehemently contended that the
petitioner was engaged in services by the respondent department on muster roll basis as a daily
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waged beldar in the month of May, 2021 and since the date of her initial engagement as daily
waged beldar, the petitioner had worked with the department regularly and has completed more
than 180 days in the twelve calendar months preceding the date of her illegal termination. He
further contended that the respondent all of sudden without serving any notice and without payment
of compensation terminated the services of the petitioner in utter violation of the provisions of
Section 25-F of the Act. It is contended that the respondent department used to give
intentional/fictional breaks in the service of the petitioner so that she could not complete the
requisite number of days as prescribed for daily wager in the Tribal area just to defeat the
provisions of the section 25-F of the Act. He further argued that the respondent had engaged fresh
hands without affording any opportunity of being heard to the petitioner. Not only this, the
respondent department had also retained juniors of the petitioner who are still working and their
services have been regularized as such the petitioner is also entitled for regularization as per the
policy of the State Government issued from time to time.

18. On the contrary, Shri Devender Chandel, Ld. Dy. DA for respondent department has
contended that the services of the petitioner have been engaged on seasonal basis as per work
requirement and availability of funds and subject to weather conditions of the Spiti Area which is a
Tribal area. It is contended that the petitioner had not completed 180 days in any of the calendar
year and further that no junior to her was regularized by the department. It is contended that the
petitioner herself has abandoned/ discontinued the work with the department. It is further contended
that mere fact that no notice was given to the petitioner would not entitle her for her reinstatement
with the department. It is further contended that mere fact that no notice was given to the petitioner
will not entitle the workman to seek reinstatement with back-wages. In this regard Ld. Dy. DA has
placed reliance upon judgment of Hon’ble Supreme Court titled as District Rural Development
Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of 2022.

19. I have given a considerable thought to the submissions made by the parties and have
also scrutinized the entire case record with minute care, caution and circumspection.

20. Admittedly, the petitioner was engaged as daily waged beldar on muster roll basis by
the respondent department in the month of May, 2021 which fact is also clear from the Mandays
chart Ex. PW-3/A. It is also not disputed that the petitioner has worked as such continuously till
November, 2022 and has completed more than 180 working days in each calendar year from the
date of her initial engagement till her termination. The petitioner has claimed that her services were
terminated orally without any reason as neither any notice as prescribed under Section 25-F of the
Act was issued to her nor she was paid retrenchment compensation. However, per respondent, the
services of the petitioner were never terminated, rather on account unavailability of work and funds
her services had automatically came to an end. It is also the version of the respondent that the
petitioner has abandoned the work and did not turn up. There is no denial of the fact that the
petitioner had worked continuously with the respondent department and has completed more than
180 days in the preceding twelve calendar months from the date of her alleged termination.

21. The expression “continuous service” has been defined in Section 25-B of the Act,
which in its material part reads as thus:

“25B. Definition of continuous service. For the purposes of this Chapter;-

(1) a workman shall be said to be in continuous service for a period if he is, for that
period, in uninterrupted service, including service which may be interrupted on
account of sickness or authorized leave or an accident or a strike which is not
illegal, or a lock-out or a cessation of work which is not due to any fault on the
part of the workman,
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(2) where a workman is not in continuous service within the meaning of clause (1) for
a period of one year or six months, he shall be deemed to be in continuous service
under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than-

(i)  one hundred and ninety days in the case of a workman employed below
ground in a mine, and

>

(ii) two hundred and forty days, in any other case....’

22. Thus, in terms of Sub Section (2) of Section 25-B, if a workman during a period of
twelve calendar months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for 240 days (in the instant case 180 days as notified for Tribal
areas) within a period of one year, she will be deemed to be in continuous service. The burden of
proof is on the petitioner to show that she has worked for 240 days (in Tribal areas 180 days) in the
preceding twelve calendar months prior to his/her alleged retrenchment. The law on this issue is
well settled. In R.M Yellatty Vs. Assistant Executive Engineer, (2006) 1 SCC 106, it has been held
by the Hon’ble Supreme Court that the burden of proof is on the claimant to show that he had
worked for 240 days in a given year.

23. Following the aforesaid principles as laid down it was required from the present
petitioner to establish on record that she had worked continuously for a period of 180 days (in a
block of 12 calendar months anterior to the date of her alleged termination, which as per the Man-
days chart took place on 01.12.2022. The petitioner has categorically deposed in her evidence that
from the date of her engagement with the respondent as a daily waged beldar, she has continuously
worked till 30.11.2022. Although, the respondent has deposed in his affidavit of evidence that the
petitioner has not completed 180 days in any preceding calendar year for which she cannot be said
to be in continuous service as per requirement of Section 25 of the Act however this categorical
deposition of the respondent is in itself falsified when the petitioner has proved on record the
mandays chart Ex. PW-3/A which reflects the contention of the petitioner that she has worked with
the department from May, 2021 till November, 2022 thereby completing more than 180 working
days in each calendar year. In this regard, it is relevant to mention that PW-3 Shri Chaman Lal,
Senior Assistant with the respondent department has proved the Mandays chart Ex. PW-3/A from
the record brought by him. Furthermore RW-1 Shri Abhishek Malhotra, Executive Engineer during
his cross-examination, has categorically admitted that the petitioner was engaged with the
department in the month of May, 2021 and thereafter continuously worked with the department till
November, 2022. This witness has even volunteered that the petitioner has worked for 59 days in
the year 2021 and 214 days in the year 2022. Thus, there is abundant evidence led by the petitioner
on record to show that she has continuously worked with the department since her initial
engagement in the month of May, 2021 till November, 2022 and has completed more than 180 days
in each calendar year preceding her alleged termination.

24. Tt is next contended on behalf of the respondent that the services of the petitioner were
never discontinued or terminated by the respondent department as alleged whereas it was the
petitioner who on her own has abandoned the services with the respondent department. In so far as
this argument of Ld. Counsel is concerned first of all there is no evidence led by the respondent to
show that the petitioner has on her own left the services of the respondent department. Nothing is
revealed from the record that it was the petitioner who could be held liable for discontinuation of
services with the respondent department. Further it is required to be mentioned that on one hand the
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respondent department is pleading the conclusion of seasonal work in November, 2022 and on the
other hand the respondent department is contending the abandonment of services by the petitioner.
It is well settled that abandonment has to be proved by the employer like any other fact. The burden
of proving factum of abandonment is upon the respondent. It has been laid down by our own
Hon’ble High Court in case titled as Narain Singh vs. The State of Himachal Pradesh & Ors.,
2016 (3) Him L.R. 1875 that voluntary abandonment of work by a workman is required to be
established by way of cogent and reliable evidence to be led by the employer. Similarly, in case
titled as State of Himachal Pradesh & another vs. Shri Partap Singh, 2017 (1) Him L.R. 286, it
has been held by our own Hon’ble High Court that abandonment is not to be lightly presumed, but
it has to be unequivocally proved by the employer. Simply because a workman fails to report for
duty, it cannot be presumed that he/she has left/abandoned the job. Mere alleging that the workman
had abandoned/left the services is entirely insufficient to discharge the said onus. If for the sake of
arguments, if it is accepted that petitioner has voluntarily abandoned the work even then the
respondent had not established whether any ntoce was issued to the petitioner to resume the duty.
Admittedly, no disciplinary proceedings were initiated against the petitioner by the respondent for
her alleged willful absence from duty. Absence from duty is a serious misconduct and the principle
of natural justice does require that some sort of a fact-finding inquiry must be conducted by the
respondent. In the instant case, the evidence reveals that no such enquiry was ever conducted by the
respondent. Not even any notice was issued to the petitioner on the part of the respondent
regarding alleged absence from duty. It is again well settled that ‘animus’ to abandon, must
necessarily be shown to exist, before a case of abandonment can be said to have been made out. No
evidence of any such ‘animus’ on the part of the petitioner is forthcoming in the present case. Thus,
the plea of abandonment put forth by the respondent/employer cannot be said to have been
established as per law.

25. Thus, from the evidence it is clear that the respondent has failed to prove on record that
the engagement of labourers used to be as per availability of work and funds with the department.
The respondent has failed to prove that the labourers used to be engaged for the period falling
between May to October every year and thereafter due to closure of the areas due to snow no work
remain available with the department. Also, this contention of the respondent is falsified from the
admitted document i.e. Mandays Chart Ex. PW-3/A which reflects that the workers used to be
engaged by the department beyond October month of the year. In the case in hand, it is no where
disputed that the petitioner has worked with the respondent from the month of May, 2021 till
November, 2022, which is clear from the mandays chart Ex. PW-3/A. Meaning thereby the
petitioner was engaged by the respondent for the said period only when there was availability of
work and funds with the department. Thus, the Mandays chart Ex. PW-3/A, which is a document
issued by the department, in itself falsifies the contention of the respondent that the engagement of
labourers with the respondent department used to be for a specific period of time i.e. from May till
October of every year. It is again relevant to mention here that no document/office order etc. has
been led and proved on record by the respondent in order to show that the petitioner was engaged
as a casual worker on seasonal basis and not as daily waged beldar on muster roll basis. Bare
perusal of mandays chart Ex. PW-3/A, which is document issued by respondent department goes to
show that the petitioner has worked with the department as daily waged beldar for the years 2021
and 2022 and not as a casual worker.

26. Thus, the Mandays chart Ex. PW-3/A coupled with the admissions made by RW-1
during his cross-examination in itself dislodge the contention of the respondent that the engagement
of labourers in Tribal areas is from the month of May till October every year. If there was no work
with the department after October month then for what purpose the services of petitioner were
availed during November, 2022. There is no explanation with the respondent department qua the
engagement of petitioner as daily waged beldar/ labourer in the month November, 2022.

27. Tt is the petitioner’s allegations that the respondent has also violated the provisions of
Section 25-H of the Act, in as much as the junior persons to the petitioner have been engaged
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continuously without any breaks and further that the respondent department has engaged fresh
hands without affording any opportunity to the petitioner and the said juniors are still working with
the department who have been granted seniority and continuity, which is totally illegal and against
the provisions of the Act. In so far as the said allegations of the petitioner are concerned, the same
does not appears to have been substantiated on record. There is no evidence led by the petitioner to
establish that new/ fresh workers were appointed by the respondent after the termination of the
services of the petitioner or that the juniors to the petitioner were retained. On the other hand, it is
contention of the respondent that the persons named in the petition were engaged on daily wage
basis and on completion of requisite year of service under the policy, their services were
regularized. The burden to establish the said allegation was upon the petitioner who has failed to
discharge the same. Thus it cannot said that the respondent has violated the provisions of Section
25-H and 25-G of the Act in this case.

28. Since, the petitioner has proved to have completed 180 working days during the period
of twelve calendar months in the preceding year from the date of her retrenchment, therefore her
services could not have been terminated unless she was served with one month’s mandatory notice
and paid the retrenchment compensation, as envisaged under Section 25-F of the Act. Admittedly,
no notice was issued to the petitioner before terminating her services nor any enquiry was held in
this regard. Apparently, the provisions of Section 25-F of the Act were not complied with in letter
and spirit by the respondent, as no retrenchment compensation has been paid, nor any requisite
notice has been served upon the petitioner.

29. It has also been observed in the evidence that the petitioner was initially engaged in the
month of May, 2021 & September, 2021 where after she was again reengaged in the month of May,
2022 till November, 2022 and thereafter her services were finally terminated. It has been the
contention of the petitioner that the department has given intentional break in service and thereafter
reengaged her in the month of May, 2022. As per respondent, the engagement in Spiti Valley which
is Tribal area, used to be from the month of May till October every year depending upon the
availability of work and funds. As already observed in evidence that the respondent has failed to
establish that the engagement of labourers used to be for the seasonal work in the Spiti Valley. Had
there been the availability of work with the department and in the area only during the period
between May to October every year then why the petitioner was re-engaged from May till
November, 2022 on the succeeding year. No explanation is forthcoming on the part of respondent
in this regard. Therefore, it can safely be held that the action of the Executive Engineer, HPPWD
(B& R) Division Kaza to give break in service and thereafter finally terminating her services w.e.f.
01.12.2022 is illegal, unlawful and unjustified.

30. It has been vehemently contended by Ld. Counsel for the respondent that the law has
been settled by the Hon’ble Apex Court in various judgments rendered that even assuming that
there is apparent non-compliance of Section 25-F of the Act, mere want of notice by itself will not
ensure to the benefit of the workman to seek reinstatement with back-wages. In this regard the Ld.
Counsel has placed reliance upon the judgment of Hon’ble Apex Court in case titled as District
Rural Development Agency Vs. Mukesh Kumar Gainda Lal Jadav SLP (C ) No. 15480 of
2022 (consisting Justice R. Subhash Reddy and Justice Sanjeev Khana) and Ram Manohar
Lohia Joint Hospital & Ors. Vs. Munna Prasad Sinin and anr., Civil Appeal No. 5810 of 2021
(consisting Justice M.M Sunderesh and Justice Arvind Kumar).

31. T have gone through the law cited above. Hon’ble Apex Court in M/s
Swadesamitran Ltd., Madras Vs. Workmen 1960-3 SCR 144 (Consisting Justice
Gajendergadkar, Justice Subarao and Justice Dass Gupta) while dealing with an argument that
even if the impugned retrenchment was unjustified, reinstatement should not have been ordered,
observed as follows:—

“Once it is found that the retrenchment is unjustified and improper, it is for
the Tribunal below to consider to what relief the retrenched workmen are
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entitled. Ordinarily if a workman has been improperly and illegally retrenched,
he is entitled to claim reinstatement. The fact that in the meanwhile the employer
has engaged other workman would not necessarily defeat the claim for
reinstatement of the retrenched workman; nor can the fact that protracted
litigation in regard to the dispute has inevitably meant delay, defeat such a claim
for reinstatement. This Court has consistently held that in the case of a wrongful
dismissal, discharge or retrenchment, a claim for reinstatement cannot be
defeated merely because time has lapsed or that employer has engaged fresh
hands”.

32. In State Bank of India Vs. N Sundra Money 1976-3 SCR 160-166, a Divisional
Bench of Hon’ble Apex Court consisting of Justice Chandrachud, Justice Krishna Iyer and Justice
Gupta has held that certain order of retrenchment was in violation of the provisions of Section 25-F
and was, therefore, in valid and inoperative. After so holding, they proceeded to consider the
question of relief to be awarded and observed as follows:—

“What follows ? Had the State Bank known the law and acted on it, half-a-
month's pay would have concluded the story. But that did not happen. And now,
some years have passed and the Bank has to pay, for no service rendered. Even
so, hard cases cannot make bad law. Re-instatement is the necessary relief that
follows. At what point? In the particular facts and circumstances of this case, the
respondent shall be put back where he left off, but his new salary will be what he
would draw where he to be appointed in the same post today de novo. As for
benefits, if any, flowing from service he will be rank below all permanent
employees in that cadre and will be deemed to be a temporary hand upto now. He
will not be allowed to claim any advantages in the matter of seniority or other
priority inter se among temporary employees on the ground that his
retrenchment is being declared invalid by this Court. Not that we are laying down
any general proposition of law, but make this direction in the
special circumstances of the case. As for the respondent's emoluments, he will
have to pursue other remedies, if any.”

33. Thus, the perusal of law argued by Ld. DA for respondent and also as cited above, it
flows that in the exceptional cases the Court may mould the relief, but, ordinarily the relief to be
awarded must be reinstatement with full back-wages. Hon’ble Three Judge Bench has held in the
above cited case laws that the said relief (reinstatement) must be awarded where no special
impediment in the way of awarding the relief is clearly shown. In the case in hand nothing has
come in the evidence which could show that there is any impediment in granting the relief of
reinstatement to the workman. In so far as the factum of labour being in excess to the sanctioned
strength and the deployment of machinery for the road works are concerned, no evidence in this
regard has been led by the respondent. Hence, the contentions raised by Ld. Dy. DA for respondent
on this point are rejected.

34. The petitioner as per his pleadings has claimed full back-wages. She has claimed and
deposed that from the date of her illegal termination, she is unemployed. In Deepali Gundu
Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya (D.ED) and Others (2013) 10 SCC 324, it
has been held by the Hon’ble Supreme Court that the denial of back wages would amount to
indirectly punishing the employee and rewarding the employer by relieving him of the obligation to
pay back wages and where an employer wants to deny back wages or contest the employee’s
entitlement to get consequential benefits, employer has to plead and prove that employee was
gainfully employed during the intervening period.
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35. To my mind, now if the respondent wanted to avoid the payment of full back-wages,
then he had to specifically plead and also lead cogent evidence to prove that the petitioner was
gainfully employed and was getting wages equal to the wages she was drawing prior to the
termination of her service. Since, in the case in hand, the petitioner has shown that she was not
employed, the onus rested on the respondent to specifically plead and prove that the petitioner was
gainfully employed and was getting the same or substantially the similar emoluments. However,
the same has not been done by the respondent in the present case. Neither, it has been pleaded nor
any iota of evidence has been led on record by the respondent to show that the petitioner was
gainfully employed. Therefore, I have no hesitation to hold that the petitioner is entitled for full
back-wages from the date of her illegal termination i.e. w.e.f. 01.12.2022 till her reinstatement.

36. Thus, in view of the discussion made above, it can safely be held that the termination
of the services of the petitioner by the respondent was in violation of the provisions of Sections 25-
B and 25-F of the Act. Therefore, the petitioner is held entitled for reinstatement in service with
seniority and continuity along-with full back-wages. Both these issues are decided accordingly.

ISSUE NO. 3

37. The burden to prove this issue was upon the respondent. No evidence has been led by
the respondent in order to establish that the claim petition is not maintainable. Moreover, I find
nothing wrong with this claim petition, which is perfectly maintainable in the present form.
Accordingly, this issue is answered in the negative and against the respondent.

ISSUE NO. 4

38. In so far as this issue is concerned, the record reveals that initially the petitioner has
preferred the claim by invoking the provisions of Section 2-A of the Act, but thereafter, this Court
has received the reference from the appropriate government for adjudication. Vide order dated
17.01.2025 passed by this Tribunal the application preferred by the petitioner under Section 2-A of
the Act was ordered to be clubbed with the reference petition and the said application was ordered
to be treated as claim petition in the reference received. Being so it cannot be said that the petition
has been filed by the petitioner without complying with the provisions of Section 2-A of the Act.
Accordingly, this issue is also answered in the negative and against the respondent.

RELIEF.

39. As a sequel to my above discussion and findings on issues no. 1 to 4 above, the claim
of the petitioner succeeds and is hereby allowed and she is accordingly ordered to be re-instated in
service forthwith with seniority and continuity in service with effect from the date of her
termination along-with full back-wages. The back-wages shall be payable by the respondent within
a period of three months from the date of publication of the award, failing which the same shall
carry an interest (@ 9% per annum. The reference is answered in the aforesaid terms. A copy of this
Award be sent to the appropriate Government for publication in the official gazette and the file
after due completion be consigned to the Record Room.

Announced in the open Court today this 30th Day of May, 2026.

Sd/-

(PREETI THAKUR)
Presiding Judge,

Labour Court-cum-Industrial
Tribunal, Shimla (H.P.).
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HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001

NOTIFICATION
Dated the 29th June, 2026

No. HHC/Estt.3(763)/2010.—02 days commuted leave for 04-06-2026 & 05-06-2026, is
hereby sanctioned, ex-post-facto, in favour of Shri Jai Prakash Verma, Secretary of this Registry.

Certified that Shri Jai Prakash Verma has joined the same post and at the same station from
where he had proceeded on leave after the expiry of the above leave period.

Certified that Shri Jai Prakash Verma, would have continued to officiate the same post of
Secretary but for his proceeding on leave.

By order,

Sd/-

Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION
Dated the 29th June, 2026
No. HHC/Estt.3(472)/96-1—04 days commuted leave w.e.f. 08-06-2026 to 11-06-2026, is
hereby sanctioned, ex-post-facto, in favour of Shri Avinash Kant Tiwari, Court Master of this

Registry.

Certified that Shri Avinash Kant Tiwari has joined the same post and at the same station
from where he had proceeded on leave, after expiry of the above leave period.

Certified that Shri Avinash Kant Tiwari would have continued to officiate the same post of
Court Master but for his proceeding on leave.

By order,

Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION
Dated the 29th June, 2026

No. HHC/Estt.3(510)/2000-1.—12 days commuted leave on and w.e.f. 01-06-2026 to
12-06-2026, with permission to suffix second Saturday and Sunday fell on 13-06-2026 &
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14-06-2026, is hereby sanctioned, ex-post-facto, in favour of Shri Tarun Mahajan, Secretary of this
Registry.

Certified that Shri Tarun Mahajan has joined the same post and at the same station from
where he proceeded on leave after expiry of the above leave period.

Certified that Shri Tarun Mahajan would have continued to officiate the same post of
Secretary but for his proceeding on leave.

By order,

Sd/-
Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION
Dated the 29th June, 2026
No. HHC/Estt.3(660)/2009.—06 days earned leave on and w.e.f. 22-06-2026 to 27-06-2026
with permission to prefix Sunday falling on 21-06-2026 and suffix Sunday falling on 28-06-2026,
is hereby sanctioned, ex-post facto, in favour of Sh. Pradeep Kumar Sharma, Section Officer of this

Registry.

Certified that Sh. Pradeep Kumar Sharma has joined the same post and at the same station
from where he had proceeded on leave after the expiry of the above leave period.

Certified that Sh. Pradeep Kumar Sharma, would have continued to officiate the same post
of Section Officer but for his proceeding on leave.

By order,

Sd/-

Registrar General.

HIGH COURT OF HIMACHAL PRADESH, SHIMLA- 171 001
NOTIFICATION
Dated the 29th June, 2026
No. HHC/Estt.3(760)/2010.—66 days leave i.e. 22 days earned leave on and w.e.f.
08-04-2026 to 29-04-2026 and 44 days commuted leave on and w.e.f. 30-04-2026 to 12-06-2026,
with permission to suffix second Saturday and Sunday falling on 13-06-2026 & 14-06-2026, is
hereby sanctioned, ex-post-facto, in favour of Shri Khem Raj Thakur, Secretary of this Registry.

Certified that Shri Khem Raj Thakur has joined the same post and at the same station from
where he had proceeded on leave after the expiry of the above leave period.



RIo1Y=, f3HATed Uael, 03 S[ells, 2026 /12 AT, 1948 5311

Certified that Shri Khem Raj Thakur would have continued to officiate the same post of
Secretary but for his proceeding on leave.

By order,

Sd/-

Registrar General.
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[Authoritative English text of this Department Notification No. Agr. BOF/44/2023, dated
01-07-2026 as required under clause (3) of Article 348 of the Constitution of India].

AGRICULTURE DEPARTMENT
NOTIFICATION
Shimla-171 002, the 1st July 2026

No. Agr. BOF/44/2023.—In continuation to this department’s Notification of even No.
dated 25-10-2025 and in exercise of the powers conferred by Section 64(1) of Himachal Pradesh
Agricultural and Horticultural Produce Marketing (Development and Regulation) Act, 2005, the
Governor, Himachal Pradesh is further pleased to exempt the milk producing societies of Himachal
Pradesh from paying the market fee as prescribed under section 44 and 45 of the Act ibid on
“Milk”, a scheduled item under section 71(1) read with Section 2(a) of the Act ibid, w.e.f. 1st April,
2024 to 31st October, 2025.

By order,

C. PAULRASU,
Secretary (Agriculture).
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FINANCE DEPARTMENT

NOTIFICATION
Shimla-171 002, the 2nd July, 2026

No. Fin-2-C(12)-1/2026.—Government of Himachal Pradesh hereby notifies the sale of
Himachal Pradesh Government Stock (securities) of 13-year tenure for an aggregate amount of
700 crore (Nominal). The sale will be subject to the terms and conditions spelt out in this
notification (called specific Notification) as also the terms and conditions specified in the General
Notification No. Fin-2-C(12)-11/2003 dated November 06, 2025 of Government of Himachal
Pradesh.

Object of the Loan

1. (i) The proceed of the State Government Securities will be utilize for the
development programme of the State of Himachal Pradesh.

(i1)) Consent of Central Government has been obtained to the floatation of this loan as
required by Article 293(3) of the Constitution of India.

Method of Issue

2. Government Stock will be sold through the Reserve Bank of India, Mumbai
Office (PDO) Fort, Mumbai- 400 001 by auction in the manner as prescribed in paragraph 6.1
of the General Notification No. Fin-2-C(12)-11/2003, dated November 06, 2025 at a coupon rate to
be determined by the Reserve Bank of India at the yield based auction under multiple price
formats.

Allotment to Non-competitive Bidders

3.  The Government Stock up to 10 % of the notified amount of the sale will be allotted to
eligible individuals and institutions subject to a maximum limit of 1 % of the notified amount for a
single bid as per the Revised Scheme for Non-competitive Bidding Facility in the Auctions of State
Government Securities of the General Notification (Annexure — II).

Place and Date of Auction

4. The auction will be conducted by the Reserve Bank of India, at its Mumbai Office,
Fort, Mumbai-400 001 on July 07, 2026. Bids for the auction should be submitted in electronic
format, on the Reserve Bank of India Core Banking Solution (E-Kuber) system as stated below on
July 07, 2026.

(a) The competitive bids shall be submitted electronically on the Reserve Bank of
India Core Banking Solution (E-Kuber) system between 10.30 A.M. and
11.30 A.M

(b) The non-competitive bids shall be submitted electronically on the Reserve Bank
of India Core Banking Solution (E-Kuber) system between 10.30 A.M. and
11.00 A.M.
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Result of the Auction

5. The result of the auction shall be displayed by the Reserve Bank of India on its website
on the same day. The payment by successful bidders will be on July 08, 2026.

Method of Payment

6. Successful bidders will make payments on July 08, 2026 before close of banking hours
by means of cash, bankers' cheque/pay order, demand draft payable at Reserve Bank of India,
Mumbai/ New Delhi or a cheque drawn on their account with Reserve Bank of India, Mumbai
(Fort) /New Delhi.

Tenure

7.  The Stock will be of 13-year tenure. The tenure of the Stock will commence on July
08, 2026.

Date of Repayment
8.  The loan will be repaid at par on July 08, 2039.
Rate of Interest

9. The cut-off yield determined at the auction will be the coupon rate percent per annum
on the Stock sold at the auction. The interest will be paid on January 08 and July 08.

Eligibility of Securities

10. The investment in Government Stock will be reckoned as an eligible investment in
Government Securities by banks for the purpose of Statutory Liquidity Ratio (SLR) under Section
24 of the Banking Regulation Act, 1949. The stocks will qualify for the ready forward facility.

By order and in the name of the Governor of Himachal Pradesh.

Sd/-
(DEVESH KUMAR, 1AS),
Principal Secretary (Finance).

HIMACHAL PRADESH ELECTRICITY REGULATORY COMMISSION

Vidyut Aayog Bhawan, SDA Complex, Block-37, Kasumpti, Shimla-171 009
E-mail: secy-hperc@hp.gov.in hperc@rediffmail.com Website: http://www.hperc.org

NOTIFICATION
Dated, the 2nd July, 2026

No. HPERC-H(1)-10/2026.—In exercise of the powers conferred under Regulation 7 of the
Himachal Pradesh Electricity Grid Code, Regulations, 2026, the Himachal Pradesh Electricity
Regulatory Commission hereby approves constitutions of the Grid Code Review Committee as
under:—
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SI. No. Name & designation Representing from

1. The Director (Projects), HPPTCL (STU), | State Transmission Utility Chairman
Himachal Pradesh.

2. The Director (Technical), HPSEBL, Distribution Licensee Member
Himachal Pradesh.

3. The Director (Electrical), HPPCL, HPPCL Member
Himachal Pradesh.

4. The Chief Engineer, HPSLDC, SLDC Member
Himachal Pradesh.

5. The Chief Engineer (Electrical System), | Distribution Licensee Member
HPSEBL, Himachal Pradesh

6. The General Manager (Projects), State Transmission Utility Convener
HPPTCL (STU), Himachal Pradesh.

7. The Chief Engineer (Energy), Energy Department of Govt. Member
Directorate of Energy, of H.P.
Himachal Pradesh.

8. One representative each from BBMB, | Concerned Organization Member
NRPC and NRLDC may participate in the
Committee as a special invitee.

9. One representative from EHT Consumers/ | Industrial Consumers/Open Member
Open Access Consumers connected on | Access Consumers
132 kV & above (on rotation) in the
Himachal Pradesh.

10. One representative from IPPs/CPPs/REGs | Generator Member
having consolidated capacity of 10 MW &
above (on rotation) in Himachal Pradesh.

1.

The Chairman and members shall hold office by the virtue of position held by them in

their respective organization until changed/replaced by the respective organization/consumers

group.
2.

A member of the Grid Code Review Committee, who is a government officer or an

employee/officer of any government instrumentality or of any Public Sector Undertaking, shall
draw Travelling Allowance and Daily Allowance from his/her parent department or organization.

3.

Representative mentioned at S1. No. 8, 9 & 10 in the above table shall be nominated by

the Convener in consultation with the Chairman of the Grid Code Review Committee for respective

meeting.

By order of the Commission,

Sd/-
Secretary.
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OFFICE OF THE MUNICIPAL CORPORATION, SOLAN
The Solan Municipal Corporation (Registration and Control of Pet Dogs) Bye-laws, 2026
(First Amendment)

NOTIFICATION
Solan, the 3rd July, 2026

No.: MC-SLN(F)Dog stl (4) 113/21.—Whereas Municipal Corporation Solan has amended
the “The Solan Municipal Corporation (Registration and Control of Pet Dogs) Bye-laws, 2022”,
in exercise of the powers conferred by Section 395 under Chapter-XXII of Himachal Pradesh
Municipal Corporation Act, 1994 (Act No.12 of 1994 ) the following Bye-laws are hereby
published for general public as required under Section 397 of the said Act and shall come into force
within limits of Municipal Corporation Solan from the date of publication of this notification in the
Rajpatra (e-gazette) of Himachal Pradesh.

If any person, likely to be affected by these bye-laws has any objection(s) and suggestion(s)
with regard to these amended bye laws, he/she may send the same to the office of the
Commissioner, Municipal Corporation Solan by post or in person or through email on
mcorp.solan@gmail.com within a period of thirty days from the date of publication of the said draft
of Bye-laws in the Rajpatra (e-gazette) of the Himachal Pradesh.

The objection(s) and suggestion(s), if any, received within the above stipulated period shall
be taken into consideration by the Municipal Corporation Solan before finalizing these Bye-laws,
namely:—

The Solan Municipal Corporation (Registration and Control of Pet Dogs) Bye-laws,—
(First Amendment), 2026

1. Short title, extent and commencement.—(a) These Bye-Laws may be called
The Solan Municipal Corporation (Registration and Control of Pet Dogs) Bye-laws,—
(First Amendment), 2026.
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(b) These Bye—Laws shall come into force on the date of their adoption and publication in
the Rajpatra (e-gazette) of Himachal Pradesh Government.

(c) These Bye-Laws shall apply to entire Solan Municipal Corporation area.

2.

Amendment of clause 3.—Procedure for Registration of Dogs:—

In Clause 3 after the words “On and from the date of publication of these Bye-laws,
registration of Pet Dog(s) (hereinafter mentioned as dog) above the age of three
months, kept within the jurisdiction of Municipal Corporation, Solan shall be
compulsory. The owner of Dog, on or before the first day of April of every year or
within seven days of its arrival, register such dog in a Form as prescribed by the
Commissioner, Municipal Corporation, Solan (Annexure-A) accompanied by a fee of
Rs.500/- per dog as one time registration fees along with two recent photographs of the
dog and a copy of vaccination certificate from a Government Veterinary Practitioner or
Veterinary Practitioner duly registered with Indian Veterinary Council (IVC) or State
Veterinary Council (SVC). Further, an amount of Rs.1500/- per dog shall be charged
as license fees annually. However, a blind person keeping dog and using solely for
his/her guidance shall be exempted from the payment of registration fee. On
registration, the Registration Authority shall issue a metal token to be attached with the
collar to be worn by the dog and in case of loss or destruction of the token; a duplicate
token shall be issued to the owner on submission of an application along with a fee of
Rs.500/- per token. The registration once made shall remain valid for full life span of
the dog. In case of death of the dog, the owner of the dog shall immediately inform the
Registration Authority. A family may keep maximum of two dogs”.

The words “The annual renewal of license fees for the dog of Indian breeds and stray
dogs shall be charged Rs. 500/- per annum per dog instead of Rs.1500/- per annum”,
shall be added.

Sd/-

Commissioner,
Municipal Corporation, Solan.
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In the Court of Tehsildar-cum-Executive Magistrate, Dhatwal at Bijhari,
Distt. Hamirpur (H.P.)

In the matter of :

Asha Kumari
Versus
General Public

Notice to General Public.

Asha Kumari d/o Jagdish Chand, Village & P.O. Chakmoh, Tehsil Dhatwal at Bijhari, Distt.
Hamirpur (H.P.) has applied in this office for the entry of her date of birth, which took place on
13-2-1975 but due to ignorance it could not be entered in the record of Gram Panchayat Chakmoh.
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In this regard, the applicant Asha Kumari has submitted the requisite documents mentioning her dat
of birth as 13-2-1975.

General public is hereby informed through this notice that if anyone has any objection
regarding the entry of date of birth of the applicant i.e. 13-02-1975, they can either in person or
through counsel can file their objections before the undersigned within 30 days from the date of
publication of this notice, otherwise the matter shall be proceeded further accordingly.

Issued under my hand and seal of the court on 19-06-2026.

Seal. Sd/-
Executive Magistrate,
Dhatwal at Bijhari, District Hamirpur (H.P.).

In the Court of Sub-Divisional Magistrate, Exercising the Power of Marriage Office, Nadaun,
District Hamirpur (H.P.)

In the matter of :

1. Akshay Kumar s/o Vimal Kumar, Village Jhagrial, Post Office Sera, Tehsil Nadaun,
Distt. Hamirpur (H.P.).

2. Sangeeta d/o Kuldeep Kumar, r/o Village Malankar, Post Office Sera, Tehsil Nadaun,
Distt. Hamirpur (H.P.).

Subject.— Proclamation for the registration of marriage under section 5 of Special Marriage Act,
1976.

Akshay Kumar & Sangeeta have filed an application u/s 5 of Special Marriage Act, 1954
alongwith affidavits and supporting documents in the court of undersigned in which they have
stated that they intend to solemnize their marriage within next three calendar months.

Therefore, the General Public is hereby informed through this notice that if any person
having any objection regarding this marriage may file his/her objections personally or in writing
before this court on or before 14-08-2026 at 11.00 A.M. In case no objection is received by
14-08-2026 at 11.00 A.M. it will be presumed that there is no objection to the registration of the
above said marriage and the same will be registered accordingly.

Issued under my hand and seal of the court on 08-06-2026.

Seal. Sd/-
Sub-Divisional Magistrate-cum-
Marriage Officer, Nadaun, District Hamirpur (H.P.).

In the Court of Sub-Divisional Magistrate, Exercising the Power of Marriage Office, Nadaun,
District Hamirpur (H.P.)

In the matter of :

1. Manish Kumar s/o Sh. Rajender Kumar, r/o Village Thidial, Post Office Sudhial,
Tehsil Nadaun, Distt. Hamirpur (H.P.)
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2. Ishika d/o Bipan Kumar, r/o Village Bhati Lohar Pangh, Post Office Sai, Tehsil Thural,
Distt. Kangra (H.P.)

Subject.— Proclamation for the registration of marriage under section 5 of Special Marriage Act,
1976.

Manish Kumar & Ishika have filed an application u/s 5 of Special Marriage Act, 1954
alongwith affidavits and supporting documents in the court of undersigned in which they have
stated that they intend to solemnize their marriage within next three calendar months.

Therefore, the General Public is hereby informed through this notice that if any person
having any objection regarding this marriage may file his/her objections personally or in writing
before this court on or before 29-07-2026 at 11.00 A.M. In case no objection is received by
29-07-2026 at 11.00 A.M. it will be presumed that there is no objection to the registration of the
above said marriage and the same will be registered accordingly.

Issued under my hand and seal of the court on 08-06-2026.

Seal. Sd/-
Sub-Divisional Magistrate-cum-
Marriage Officer, Nadaun, District Hamirpur (H.P.).

In the Court of Sub-Divisional Magistrate, Exercising the Power of Marriage Office, Nadaun,
District Hamirpur (H.P.)

In the matter of :

1. Nishabh age 27 years s/o Jagan Nath, r/o Village Bann, Post Office Jol Sapar, Tehsil
Nadaun, District Hamirpur (H.P.)

2. Archna age 24 years d/o Vinod Goswami, r/o House No. 305 Ward No.-7 Housing
Board Clony, Nalti Road, Hamirpur, Tehsil & Distt. Hamirpur (H.P.).

Subject.— Proclamation for the registration of marriage under section 5 of Special Marriage Act,
1976.

Nishabh & Archna have filed an application u/s 5 of Special Marriage Act, 1954 alongwith
affidavits and supporting documents in the court of undersigned in which they have stated that they
intend to solemnize their marriage within next three calendar months.

Therefore, the General Public is hereby informed through this notice that if any person
having any objection regarding this marriage may file his/her objections personally or in writing
before this court on or before 14-08-2026 at 11.00 A.M. In case no objection is received by
14-08-2026 at 11.00 A.M. it will be presumed that there is no objection to the registration of the
above said marriage and the same will be registered accordingly.

Issued under my hand and seal of the court on 20-06-2026.

Seal. Sd/-
Sub-Divisional Magistrate-cum-
Marriage Officer, Nadaun, District Hamirpur (H.P.).



RIo1Y=, f3HATed Uael, 03 S[ells, 2026 /12 AT, 1948 5321

In the Court of Sub-Divisional Magistrate, Exercising the Power of Marriage Office, Nadaun,
District Hamirpur (H.P.)

In the matter of :

1.  Amit Kumar Dhiman s/o Vijay Kumar, r/o Village Khohar, Post Office Manjhiar,
Tehsil Nadaun, District Hamirpur (H.P.)

2. Shivalika Devi d/o Balbir Singh, r/o Village Rinna, Post Office Bhadwar, Tehsil
Nurpur, Distt. Kangra (H.P.)

Versus
General Public
Subject.— Notice for Registration of Marriage Under Special Marriage Act, 1954.

The above applicants have filed an application u/s 16 of Special Marriage Act, 1954
alongwith affidavits and supporting documents in the court of undersigned in which they have
stated that they have solemnized their marriage on date 08-03-2026 at Shiv Mahadev, Village
Purtiala, Post Office Kohala, Distt. Kangra and they are living as husband and wife since then,
hence their marriage may be registered.

Therefore, the general public is hereby informed through this notice that if any person who
have any objection regarding this marriage can file the objections personally or in writing before
this office on or before 31-07-2026 at 11.00 A.M. The objection(s) after 31-07-2026 at 11.00 A.M.
will not be entertained by this office and then the marriage will be registered accordingly as per the
law prescribed.

Issued on this 18-06-2026 under my hand and seal of this office.
Seal. Sd/-

Sub-Divisional Magistrate-cum-Marriage Officer,
Nadaun, Distt. Hamirpur (H.P.).

In the Court of Swati Dogra,HPAS Marriage Officer-cum-Sub-Divisional Magistrate, Barsar,
District Hamirpur (H.P.)

In the matter of :

1. Sh. Punit Kumar s/o Sh. Braham Dass, r/o Village Kotlu, P.O. Bahina, Tehsil Barsar,
District Hamirpur (H.P.).

2. Ms. Krishma Kumari d/o Sh. Karam Chand, r/o Village & P.O. Chakmoh, Tehsil
Dhatwal at Bijhari, District Hamirpur (H.P.) .. Applicants.

Versus

General Public
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Subject.— Notice for Registration of Marriage.

Sh. Punit Kumar and Mrs. Krishma Kumari have filed an application u/s 15 & 16 of Special
Marriage Act, 1954 alongwith affidavits and supporting documents in the court of undersigned,
stating therein that they have solemnized their marriage on 19-06-2026. Therefore, the general
public is hereby informed through this notice that if any person having any objection regarding
this marriage may file his/her objections personally or in writing before this court on or
before 23-07-2026. In case no objection is received by 23-07-2026, it will be presumed that there is
no objection to the registration of the above said marriage and the same will be registered
accordingly.

Issued under my hand and seal of the court on 22-06-2026.
Seal. Sd/-

Marriage Officer-cam-SDM,
Sub-Division Barsar (H.P.).

In the Court of Swati Dogra,HPAS Marriage Officer-cum-Sub-Divisional Magistrate, Barsar,
District Hamirpur (H.P.)

In the matter of :

1. Sh. Harpal Singh s/o Sh. Naval Kishore, r/o Village & P.O. Samtana Kalan, Tehsil
Barsar, District Hamirpur (H.P.).

2.  Ms. Seema d/o Sh. Nikku Ram, r/o Village Ghoita Rajputan, P.O. Ghumarli, Tehsil
Dhatwal at Bijhari, District Hamirpur (H.P.) .. Applicants.

Versus
General Public
Subject.— Notice for Registration of Marriage.

Sh. Harpal Singh and Mrs. Seema have filed an application u/s 15 & 16 of Special Marriage
Act, 1954 alongwith affidavits and supporting documents in the court of undersigned, stating
therein that they have solemnized their marriage on 18-06-2026. Therefore, the general public is
hereby informed through this notice that if any person having any objection regarding this marriage
may file his/her objections personally or in writing before this court on or before 23-07-2026. In
case no objection is received by 23-07-2026, it will be presumed that there is no objection to the
registration of the above said marriage and the same will be registered accordingly.

Issued under my hand and seal of the court on 22-06-2026.

Seal. Sd/-
Marriage Officer-cam-SDM,
Sub-Division Barsar (H.P.).
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In the Court of Swati Dogra,HPAS Marriage Officer-cum-Sub-Divisional Magistrate, Barsar,
District Hamirpur (H.P.)

In the matter of :

1. Sh. Tanuj Kumar s/o Sh. Rattan Chand, r/o Village & P.O. Nara, Tehsil Barsar,
District Hamirpur (H.P.).

2. Ms. Krishana wd/o Sh. Kunwar Bahadur, r/o Village & P.O. Ghanauli, District
Rupnagar, State Punjab-140 113 (P.B.) .. Applicants.

Versus
General Public
Subject.— Notice for Registration of Marriage.

Sh. Tanuj Kumar and Mrs. Krishana have filed an application u/s 15 & 16 of Special
Marriage Act, 1954 alongwith affidavits and supporting documents in the court of undersigned,
stating therein that they have solemnized their marriage on 22-06-2026. Therefore, the general
public is hereby informed through this notice that if any person having any objection regarding this
marriage may file his/her objections personally or in writing before this court on or before
23-07-2026. In case no objection is received by 23-07-2026, it will be presumed that there is no
objection to the registration of the above said marriage and the same will be registered accordingly.

Issued under my hand and seal of the court on 23-06-2026.
Seal. Sd/-

Marriage Officer-cam-SDM,
Sub-Division Barsar (H.P.).

A A9 dediaR Ud 9ed dHEdr fgarg S,
e IeiE, fSterm wier (fRovo)

et o : 821859 /2026 TR HoTwall : 20—05—2026 TR U : 15—07—2026

s Afaw Rig g7 o 9z Rz 47 TRyg, Maril 78 gadgs, AN o, dedia d9i8,
Rt wirer (fRovo) it

SIEESEI BB |

T I 4 GO |

A AfT Rig g7 h At Riz g3 TRy, Marh #=e gades, Jiem o9, daedla 9958,
ST BTST (fRo"o) =1 raTeld H fa=lis 20—05—2026 T HIAAT—U= URA HRd §Y 31U+ HriA—
o # fae fbar & fo ol &1 aradfde M AfaT Rz & Sife o siferg Ferer 7dl o
ol ®, UR=] Wil BT A IO Afeg el gadiss H AA Gul 8 @l B, Sl Tad ol
g3l %Imsﬁﬁwqﬁmﬁm—qaiﬁwshﬁ&msd U TSI, el STAeal, @ SO o, U




5324 RO, f3HTerdl Uasl, 03 S[ells, 2026 /12 3ATVTG, 1948

Brs, R THO—Ux 9 JAER IS AT Fold IR W 3| @ wedl 7 o 7/ & gowll B
3aer UIRT &R 7 MU fHar 7 |

3 39 3IATR & HARIH ¥ FAAMRY (M ST B JRaa fHar Sar & & &= @
AR PI IO el HeTd gadgs H Wefl &1 79 AT & M R AT Rz g3 Afes
g g3 TRy, Faril qeTal gobcigs, AIGT o1, dediid geig, foTer BTl (fBovo) & 1 gl
BT IR Bl o TaNIol 8 al I8 IATeIdT AT deblefad IR U 15—07—2026 BT 10.00 do
39 QT | BIOR BIaR 30 ISR—YaRTSl U R Fhdl © | TG IREIONI (HaRb] HRIare]

IS H A1g ST 3R M ORI Tof HRA @ IS UIRT R & e |

UE AR AT &I 16—06—2026 I HY TKIER 9 AIE A AaTeld I SIRI gal |

AER | FXARIRT / —
TR AR fgda ool

dedrdl gsig, [Tar st (fFovo) |

T U9 dEdIelaR Ud 9EE® FHEdl gdarg S,
dediar seig, Rtar irsT (fRovo)

f¥1et S0 : 821867 /2026 TRIG AGTRANT : 18—06—2026 TRRG U : 23—07—2026

Stetm wivrsT (f2ovo) el |

CRIG]
M ST BB |

QYT d1dd ATH g“b‘{ﬂr\ll

STer ®iTeT (fRodo) = Sf&Tad H i 18—06—2026 P URIF—U URJd B 8T 3TUT Hrei—
73 # e fear & 6 oeff &1 arafde 9@ /iy ura 2, wReg Wil &1 A e 2ifderd
e T WUATST H A HAR IOl 8 Gdl ©, Sl TaAd of gorl & | i 7 o+ wefa—u=
& AT | rared UF dodMl, ddhd SHeal, W OHNUT-UF, URAR Adhe, R yHe—us g
UTHUIC AT Held @R W © | @ Uil 7 Jud AWM P ORI B IMQY UIRT B Y AU
far 2

31 39 STABR & HRIH H AIARIRY 3MH AT B Gfad fear rar 2 f foadt 0
AT P IISIE 3Tl HeTe IRT AUATST | Ui &7 9 7Y HAR & W W FY 91 g3
Ao Rig g3 dell, Faril #8Td anT [uArsT, Al &4, dedia gsis, e el (fRovo) &
A GORI B IR H DI IoR YARTSl &1 Al Ig AT IT geblerd= aRid el 23—07—2026
B 1000 g9 $H ITETAAd H BIOR & H AYAT IOR—TARIST U R FHT 2 | TR ISR
UHaRWBT HIRIATE] 3 H s SITQT 3R A ORI ol DR & 3 UIRd B e |

YT IATR AT &I 20—06—2026 BT WY TXIER g AR Aled MaTeld ¥ NI B3l & |

ATER | BEIRT / —
TErId aHedl fadra sioft,
aedid gerg, ot wirer (fRovo) |



RIo1Y=, f3HATed Uael, 03 S[ells, 2026 /12 AT, 1948 5325

T U9 dedIclqR Ud 9EM® FHEdl fgdrg S,
dediar seig, RTar irsT (fRovo)

f¥7et S0 : 821868 /2026 TR AGT/AIT : 18—06—2026 TRRG U : 23—07—2026

faerr Ml g3 Wdq g 93 R M, FER) q8ld b, Aol 9d, dedid 99iE,
7T BiTeT (f2ovo) el |

JME ST  RIBAII |

ESECIEGECIENERIE] gb‘{fl(\ll

faepr ol g3 Wdd g g3 WY (W, AR q8ld dore, Aol gdd, dedld d99lg,
foretr @irer (fBodo) 7 SraTerd H B 18—06—2026 P WIAI—UF UK B §U AU Hrei—
73 § fdea fear € & wneft o arafde 9 Aoy wm 8 9 ueit & fOdr &1 arafds 9™
WdH I B, IR IoRd AWM HeTd ucigs d el &1 7 fasrer &R ueff & fiar &1 9
WTH el g oTd 3ffFeRg J8Tdl vcgs | uedt &1 M fdard ofk ureff @ far & am diaw
T G B gHl B, e Tord qof g & | weft 7 o v & 9wl # aargs ud
TAITIT, bl STHIEG!, ITENYIT—9=, S10d0TA0 THIO—u=, e yaor—u=, 99 o1, 99 dle d
TR BTe AT Feli= B X & | 3fd wreft =1 o 3ifIei AT Ucigs d HeTdl 9cgs H 9T
g 37U fUAT & A9 BT GO B 3N UIRT B 2 AT (6T 2 |

A 39 SYABR @ ARYH W HIARRUT M SHdT $I Graa fear mar g & fedr o
R BT ISG A AeTel ueies H wedl &1 M e & W= R e el g3 diaq
T 3R yedl & fUdr &1 9 Wad dd & WIF R UiaH g JF 0 IM g J[ORG Al
eI vcgs # uredl &1 9 fAe & o R e wEm gF Wiaq g ok uefl & fdr @
A UITH ol & RIF R WIdH Iw Y3 R IF, MR 78T darss, Aol gd@d, dedid 9S8,
e wimer (Rowo) @& A ORI &R IR Pl SR YaxTol 8 df I8 JATeAa I Jahlera
AR Uell 23—07—2026 Pl 10.00 §9i §H If&TId H BIGR 8 PR (U] IGR—UARIST UL PR
AHdT & | TRA RSN YhaRbl SHRIATEl M H s SIgil 3R M ORI Gof B & 3MMa
aIRd &R 3T S |

T AR TS &I 20—06—2026 BT WY TKIER I A Aled MQTeld ¥ NI T3l & |

AR | FXARIRT / —
TR AR fada o,

dedld derg, fSter ®rrer (fFowo) |

T A9 deddaR Ud GEMd FHEdr g S,
e Ieig, fSterm wier (fRovo)

Tt o : 821869 /2026 TRIG AOTR3N : 18—06—2026 TRRG U : 23—07—2026

qou g3 UH I JF W%, Far w8 sfeR, HAio drel, dedid geig, RTer BTl
(fRowo) ogmeft |



5326 RS9, fEAre Uael, 03 Jlls, 2026 /12 37IE, 1948
CRik|

JME ST  RIBAII |

QYU dTdd A1H g‘b%’d‘\ll

6T G Y4 I JF ARI%, AR HETe AR, HIGT qrSl, dgdid geis, Sl BiTel
(fBovo) 1 3raTerd H f3AI® 18—06—2026 BT FRIAI—UF URJd B gY U WrRA— U H e
fpar g 1 ureil &1 arafde 7 gaber 2, U= Uil &1 19 oG Wl He8Tdl 3aRT H byl
FAR T B T T, S Taad qof 5ol o | wefl o7 oo wefa—u= & wwefa # omared ud
qAGTT, bl SHMEG], FTENOT—U=, e JHU-—95 G 3MER HIs A1 Hol'\ o) WY & | 3(4
it T ST A B GO B AQY YR B B U [HAT B |

3 U STABR & HARIH H AIARIRY 3MH AT b Gfad fear rar 2 f foadt 0
FIdT BT RIS ARG FTdl 3MaRT § Uil BT 1 b3 AR & WH W G5 Y3 U4 I<
9F IR, AR 7eTd SfeRT, AT drsl, dedid gels, el dirsT (Zovo) & 1 gowil &+
IR PHIg IR TARIST & A Ig ITATATT AT dobletad dRig Uil 23—07—2026 &I 10.00 I3 9
reTerd H BN BIR ST0FT IOR—UARIST U9 &R Whdl & | I9Rd ISR UHaRbT HRIara!
3 # TS STEHT &R 1 ORI qol B & MM UIRT IR &I A |

UE AR TSl &I 20—06—2026 BT HY TKIER g AG Ald faTeld ¥ SINI 83l 2 |

AR | FARIRT / —
FERIS aHTEd! fadrg siofl,

dgdld derg, e wrrer (fFowo) |

e deNIeIaR U4 Herd aaedr Y Siof,
aedla 918, Rtar wiver (fRovo)

Tt o : 708447 /2026 TRIG AOTR3N : 09—06—2026 TIRIG UeflY : 24—07—2026

2 GuY T g Widq @ve, aril #8Tel defs, HIS gde, Tedila deig, STl BirsT
(fRowo) ogmeft |

JME ST  HRIBE I |

ESECIENECIENEGIE] gb‘{fl(\ll

2 gAY T g Uidq @ve, aril "8l defss, HIS gdc, Tedila dsi8, foTell BirsT
(fBowo) =1 3raTerd H &A% 09—06—2026 T FRIAI—UF URI B gY MU WrRA— U H faed
ﬁv‘m%‘ﬁﬁdwmq|<ﬂ|q¢ﬂmwﬂ€%‘aw€%ﬁm€mﬂmmﬁﬂﬁé NS
IR HETd Hel<s, AIG qHd, Jedidl Ioi8 ﬁwwaﬁmzﬁrﬁmlﬁﬂﬂ?{ﬁﬁﬂﬂﬂ%
S Terd gl g3 2| wefl ¥ e W -um & 9HIS # SIared UF dofdl, Adhd SrHEa,
YUY, IRAR e, RI&m JAV—UH, MER $HIS AT el &R W o | 3fd urefl o 3+
A B GO g AU AT & AW B ORI B A YR B B T fHar 2 |




RIo1Y=, f3HATed Uael, 03 S[ells, 2026 /12 AT, 1948 5327

A A IIATR & ARIH W FIARIRY M ST d Jfaa fear oar & & fa=f 0
R DI IS NI BT Hers, Aol gHd § A BAR & A1 & A1l SUAH g9y I
g UITH & M & A UM WIdH g, FaRi 78Td S, JIell gdd d A GORIT HR R
BIs SoR TRl 8 dI 98 3RTefad IT ddbladd aRRg Ul 24—07—2026 & 10.00 a9 U
IETAd H BINR 1A AUAT SoR—UARSl U PR Fdhdl & | SRR RSN UHaRGT HRIars!
3 H A8 ST SR M GORIT Tol B B AT UIRT B 3T AT |

I8 FIABR ATl &P 25—06—2026 PI WX BKIER d HIBX AfRd 3faTeld H SR 837l & |

AER | FXARIRT / —
TERIG HATET UeH o,
qeNe gorg, Rt wiveT (fRowo) |

e deNIeIaR U4 Herd aaedr Y S,
a1, Rtar wiver (fRovo)

f<Fet S0 @ 708445 / 2026 TRIG AST/AIT : 09—06—2026 TRRG U : 24—07—2026

2l HRAR e ga a¥dl, Fardl Je81el @ooll, diol Wy, dedld dsie, fSfar wiver (fRodo)
et |

JME ST - RIBAII |

QYU dTdd A1H g‘b%fl‘\ll

3l HRAR e g3 a9, Fardl 9e81e @oohl, Aol g, dedid dei8, fSfar sirer (fRodo)
q seTerd W faTid 09—06—2026 P UIRAT—UF IRKT BRI 8 MU WRI— UF H e fhar §
5 ISP afdds A HRAR Rig 8, IR o AT HeTd Gooll, Al 95, § HRAR =
TSl Bl &l B, Sllid Tead qoi gaTl & | Wi o U UefA—ua & |\ele # afrares uF dotdr,
el ST, WETU—T, URAR e, e P RIET TH0-0H, AR R e e B ¥
21 3/ wrRff ¥ S A Bl ORI B AR YR B B MUT [HAT 7 |

A 39 SYABR @ ARYH W HIARIRUT M SHdT $I Jraa fear smar g & fedr o
fdT B ToRA AT AR Gooll, Al A5 § IRAR I8 & M & RIH W HaR (g,
Farfl wgre @ooll, Aol ¥, dgdld deis, fSar direr (fBovo) & - gowil &R+ R Dl
IR UARTSl 81 df 98 STATaId a1 dhlefad ari Uefl 24—07—2026 &1 10.00 g9 §9 3faTaid H
IR BIBR 37U ISR—TARTST UL R FHAT © | TR RSN THaRT HRIare! 3Fd H g

ST SR M ORI &9 PR B QY TIRT &R 3y S |

T IATR AT &I 25—06—2026 BT HY TWIER g AR Aled MaTeld ¥ NI B3l & |

AER | FARIRT / —
TEG AHTESAT TAH U,

dedel gsig, [Tar BT (fZovo) |




5328 RS9, fEAre Uael, 03 Jlls, 2026 /12 37IE, 1948

g 3[GTeld 9 dedleicR Ud Wea d9redi fgarg Siofl, Jofs,
fStem wirsT (fRovo)

HHeHA 0 : /2026 fhe gpedT : ™ ol arg Ul : 04—08—2026

I HAR JF G T gF fdemer, aril #ere I WM, S[EER RS, dedid
gete, fSterm wivmer (fRovo) |

JATH ST-d

v —a9 @7 goRN R |

greft el AR 93 G M 4F [qeaer, Fardl Ta eee ©Th, SThER BRe, ekl
gaorg, rar wiTer (Bovo) 7 39 3r|Ted H UiH—ud 7Y A g%l g1 gfad fhar § 6 S9a
9T &7 /e M G AT & IR ST YR dls g 31 el § AT g0 9 9§ ufafe g
2 Safdh AETe O & ToRg Sffwerd H Uil & fUdr T A A9 IM TSl BITSNd A © Sl
TAd 2| A HEld O, & Iod e H ureil & fUdr & 9/ &l goxil $Reb AY M &
FSIY Y I[H IUAH G A HRA IURI FEl A1 Tol BRTSId ATl fhar g |

3d: §9 3¥ASR IOIUH fZHTEd UQe & ARIH ¥ M SiFdl Bl grod fHar S 7 fF
SWIad Afdd & T & o R Bl BT P IoR I YaRl & df a8 falid 04—08—2026
PI HTATT T dhTeladd 39 HIATd H BIMOR BB IoR U B FhdT & | BMOR 7 3 &l JRal
H UHARBI HIIATE] 3He § oy SIrgdT |

M feTh 23—06—2026 BT TN BN T Hiex dfed oI fhar T |

AER | FXARIRT / —
TERd qHTEdT faa S,

gore, e wiver (f2ovo) |

g ST i due I, WEd |ArEdl Yo SO U9 dEviieieR, BOsyR,

St wivrsT (fRovo)
IRIG SF A @1, Far) g g S0 SiErsT g dedid BagyR, STl wirer (fRovo)
. oreff |
3T ST  hIbalyd |

fAT—UF d19d M ORI SR ORT 37(2) (fRod0) Y—ITorRa AfAfFRA, 1954,

R% S gF Gore, Fardl Tig 9 S0 SErel 9 g BasqR, e diTeT (fRodo) A
FETAd Ol H U URIAT-UF d19d A ORI 8q o™ @ b il &1 91 AgTa Siars] @ &
RoTE RaTe H IR® GeHe S0l & U] Uil & SR &S g Uargd Rare d I M INH
4 T9 T | URA-UF @ IJER IN® JEFE 9 IN® <9 aHFl U 8 Afdd & AW 2| o1
areff #ETe SIETel W & RTGId BITSld H IR GeHe S IN% &9 ol HRal <edl © |




RIo1Y=, f3HATed Uael, 03 S[ells, 2026 /12 AT, 1948 5329

3 AIARIRYT Bl 39 STAER @ "¥ ¥ gfaa fear oiar ® fe afe fash afea o
Sqd Wil & AWM BN AEIA T H TO IR ART DI IoR d YRS B 98 fA®
23—07—2026 BT UTA: 10.00 I91 ATATT T IPHTeId IO BIBR UAT SoR T Yool foIlRad w9
H U B | 3FAT il BT AW e SISl W & Ioid Rt H ING e b ITRI% 4
g GOl BT dR IS UIRG R AT TG | $Hd SW HTs A IoR T RISl Hifdal
FEIT 7 B |

HEH | SRR / —
FarEdl goE Aol Ud dedielaR Bas,
Tetr JiTeT (f2ov0) |

9 ST AENITER U9 HRBRI SUSIUGN, dedia yaed!, forer irer (fRovo)
HbeAT o : 07/ TEH /2026 IRRE U : 22—-07—2026

s faue == ga &0 fdrur ¥, Fardl g g €0 Gy, el Ueed], e BrTsT
f2ovo |

ERIR

rfAT—uF AfARE grRT 13 (3) ST /&g USRI, 1969.

s faue == ga &0 fdvur v, Fardl T g €0 wedon, dedld Ueed!, e drTeT
fRowo 7 =9 FRAT H AU U fHAr § fB sHer o Wa 9 S0 Fnm ¥ e
15—03—1966 BT B3N & | b1 U UaTId AeuTo & 3Tf¥eld # qof 7 B |

31 319 39 FIATR ERT FAARIRY &I gfad frar omar € fo g9 IR fosft aafad o
hlg SoR Td UaRTST &I o a8 fodid 22—07—2026 BT JELNSHIRRI Bl IETold H Uid: 11.00 gof
BIFOR BIPR AU ATART o pRal Al © | 91a Yol FA7& Hig Al IR I TeRISl Bifdal
FHRIT | BN 9T QU9 Ivg & T GOleRUT & NS U UEId G Bl UTRd dR QU

ST |
AT feATh 24—06—2026 BT THR BXIER T Higx dAfed WINT fhar T |
AR | FXATEIRT / —

PTRIPBN] TUSTIETHNI,
Yoy, e wirer (f@ovo) |

9 IITAd HIBRI JUSIEDHRI, R, Rrar ireT (fBovo)
FheHT H0 : 813029 /2026 P gBROT : ST GOt TR Ul 22—07—2026

1 wiTeT (fRovo) -l |



5330 RS9, fEAre Uael, 03 Jlls, 2026 /12 37IE, 1948
CRik|

3 SIaT BIGEICT
a9 ——<1=1 9 9 Usiiaxor AR, 1969 @ &RT 13(3) & d8d oI USIHRUl &g UTAT—u7 |

SIABR EIRT g AT F7a] |

Srch *fiar <@ g s faelt T, fardt Tia wg, S0 Wg, dEd oRd, UM UEad oRd
T4, e wiTeT (f2090) o $9 STaTad H URMI—U3 79 19 gt Ue &R gY e fhar 8
6 SA®T S f3A® 18—07—1952 BT T WG, S0 Vg, Tl YR, UM UARIT RS 1 H
B3 &, IR AT IHD STH BT Gollxvl R JH YR 3ol H - HRarl 7 & |
31T UTAT 9 AT & HRTH | U GTH BT USIBRUT B & JAQY T Yardd IR W

BT STRY AT aredl 2 |

31 UTRiAT T 3fTde ¥IBR B 8Y, $9 STABR A YAl §RT M SIdT Bl G
o Srar € & afe e safaa a1 dverm &1 SWiad &1 o4 Al 18—07—1952 & TSRO R
P SOR TG TARTST 8T dI IATAd AT IhTaad aRRg Uell 22—07—2026 BT IR QT BT
3UAT JOR G TaRTSl U R Fhall @ | 918 aRiE Uehl fhdl {6t &1 IoR Td GaRmel 81 gl
ST @ JURIG e M <4l &1 9 [ B1 Uolipd &R & 37es IU—WIFY USIoR,
T g g, I YA YRl W Bl UIRT ) Ay Se |

YT TABR N BRIER g HIER 37Teld A 3ol &P 23—06—2026 P SRI §aTT |

AR | FXRIRT / —
PRIBNT TUSTEIHRT
ok, Tt wivrer (fRovo) |

g STGTed dedIeiaR U9 BRIGRT Jueiadr, oRke, forer st (Rovo)

HPHEAT 70 © 710178 /26 TR Ul © 23-07-2026

s fag ufearal g3 s SR R, Al Tid $ice], SIdHeR uddrs, Sy—dsdid

AR, f57elm BiTsT (fBovo) el |
EEIT]

ISR BEINEIS

v ——<1=1 9 g7 Usiiaxvr IR, 1969 @1 ORT 13(3) & q8d I USHHRYT &g UrRA—u+ |

SYAER IRIAR! d JLA GAral |

s foa dfeara g3 o QiR Rig, ARl 7@ @icq], S@eR yudls, Su—dsdid
AR, RTAT BTl (fRoUo) =1 9 3MQTeld H UdAT—u= HI &9 gl U fHAT T 3fda fdar
o Sa@T M Aunty @0 sTFc =<1 <dT Ul W0 57 a9 @< &1 <8id QAP 24—12—1995 Bl
T Rl WM, B0 R, KTl HiTel, RAMad yeer # g 8, W SSHAa I AT
Aunty B J& BT TSIHR0T I TARIG Afeg H Tol 9 BRI TA1 & | 37 ureff g9 =amarery




RIo1Y=, f3HATed Uael, 03 S[ells, 2026 /12 AT, 1948 5331
@ ARTH AU AT Aunty DI GG BT USIIBROT B & AT T GaId Rl Hiel GAT Bl
STRY AT AT 2 |

arct: urefl @1 JTded WIHR HRd 8Y, 59 TSR AT FATal T TIHT §IRT AH ST DI
gfoa fear srar 2 f6 afe fodft =fdg a1 Ren & SwWiaa (Rara siadt 71 < gl [0
S AT T] B GG AT 24—12—1995 & TSRO IR BT SoRk Td YaxTol &1 AT rdTera a1
qpTerad dRIE Ul 23—07—2026 BT BIGR 3fQTAd BIdHR AYAT IR 9 YaRTol U HR FhdT o |
g% IR UEll Bl {5 &1 IOR Ud UaRTST 81 g1 S 9 SR ST FwaT qdl gl
W0 1 XA I8 DI G BT USIIBRY PR B A IU—WIMY USlbR, ST 9 4, UM Gardd
oRE BIAT G BT UIRT PR Y SIE |

YT SIABR W FWIER T AB I&Teld ¥ 37Tl (1% 23—06—2025 P SRI Bl |

- FRIRT / —
HTIDBNT TUSIOBN

R, fSTetm sirst (fRovo) |

9 3T HEId FArEdr yed Hofl, JediokeR, SfHEgR,
St wirsT (fRovo)

FheAT 0 : 75 /780 / 2024 el feAid : 20—07—2026

3R g 999 GUIY I< T Y

v —d®Hdm 1 @ TR 165, WA TR 223, WA THER 1617, 1620, 1623 IHdT ATGIAl
0—71—19 TIRIR, IR HBId, BIC, Al g dedlel SIReEyR, e wirsr (f2ovo)
SHTET 9Y 2018—19 |

A FAE g9M —1. gAY I gF U9 IS, 2. O I g3 ke, 3. Fedl dl A A,
4. WR < YF oirEg, 5. G YA o, 6. AT qdl YA oirds, 7. ol qdl QA s,
8. gHA YT olirarg, 9. fa=nm < AT ofiwrg, 10. BT <dl YA HAIdbs, 11. Gl a& I Tol]
qd% dRAM a. AMT <41 fagar g1 ==, b. ARG AR YF g1 9, c. 9 [T d. 399 g
g T, 12. U9 RiE g3 @O 9d@ a. g1 <dl faer u9 g, b 39T $AR g U R,
c. ¥ g g3 un RE, d. rg=rar <dl g Ud 148, e. 3R GART P31 U9 R4E, 13. sl |
<4 G ST JdP a. (d7w FAR YT FAT <d1 [dear @O, b, Sifs §AR Y3 |r <
14. AT A YA @O, 15, Sl ST fdear WoHr qae aRAM | Uge Uiddaral [o
11 3R 13 T=R W, 16. UTH I A<D, 17. T@aId G g, 18. W= A e, 19. FeIad
U3 %], 20. RMO1¥ HAR GF A, 21. I [BeIR YF A, 22. H{bl YA Y, b a. UIGid
g g3 !, b. WEAR Rig Y7 §@, c. A <) TN Gdl, d. GO <dT G FHabl, 23, S
AT <A gAT A, 24, ¥ U GRIAT Jdd IRAM a. IR g YT IR, b. Fola g I
TR, c. PR < g e, d. WRT QAT g e, 25, el OE gREAT Fad a. fREIRY gF e,
26. AT AT GREIJT P a. URNGH d=s JF AHdT, b, IRTET G A, 27. AW g9 Qdl
g gRIAT 9F a. IRT I5 F &1 <41, b, HeA Tl GF ¥4 <, ¢ GoI AR G oA <,
d. oo AR JF o1 41, 28, SHDT <dl YE GRAAT, 29. IR HAR gF U RHE, 30. A
AR gAT U R4, 31, AifTeT AR gAT U RiE, 32 YRwhl HART A 49 RS, 33, UdAr <dl
oAl Uw R, 34. dreredn <dl g Um R, 35. e <dl gAT UM e, 36, BRAM RiE gF A
M, 37. M UHTT Y A=, 38. AcHHId <dl YA A=, 39. TUAR & YF Hwgf, 40. dled dl
Al HdI, 41. Ypl < GAT Hpl, 42, SR HAWT <41 YA Kbl Jdb GRET a. dAled adl g




5332 RS9, fEAre Uael, 03 Jlls, 2026 /12 37IE, 1948

HATT, b, U=HI < QA HAT, 43. SNHA [Esi <dl P FHI Jab aRAE a. geb <dl gAI
TeSi <dl YA HDI, 4. UB T< Y GHopl, 45. IR I Y TR, 46. S0l JF U=,
47. e} g gF URIRT, 48. SofF o= UA URIRI, 49. U= d=< YF U<l 50. i<l <dl T
ORI, 51. {oAay (g Y3 U¥edld, 52 MeT o 3 UNSdld, 53. Il <dl JAI UMedld,
54. W@Tao‘ﬂrré’rg‘oﬁwqum 55. X7l <dl YA 9edTe], 56. €= AT wXIwg, 57. e M gA
7, 58. 9T HAR A TAR RiE, 50. Wd¥ AR G TR RHE 60, A HAR gF R R,
61. ST AR YT Ay R, 62. fdenm <dr fagar yde R, 63. el $AR g3 BIRRIR g,
64.@?@5{3@%%,65.#@3@@@%%,66.%&&%%
g, 67. TR T I AAG, 68. Ta% U [$hewm, 69. AN <dl fdudr fbewm, 70. &+ M g
e g aRAM a. [’ HAR Y3 o XM, b. G FAR Y3 41 IM, 71. Bed T gF
e, 72. @R Utel g R @, 73. &A1 <dl GAT XA g, 74. ART <Al YA AT @S, 75. IS
<41 A 9 Iws, 76. 989 <dl fdgdT X949 9ws, 77. 9 SUAM dRk=s R¥g gF Wil #Eld sRIT
dedilel STARiEYR, fSTelr siTs, f2ovo |

SWRIF] heAT H Ufaaiiadl &I dR—aR FH9 SNl (I ST gob 8 Wy ! aria
AR dXIb I 81 B JE 2| VAT Ul BT © fb SWRied gfoard) 359 ded™ & GEe §
wfd T8 o B B

A 39 g GARI gR1 gad fear orar v fb A e | gfqaremor g e
IR BT 39 T § Pls SoR g Taxrol 81 al a8 faHid 20—07—2026 P SIUER 02.00 §o
9 SITAd H IMATAdT AT Jhlelae BIOR 3MTHY URAT HR AGAT © BIOR 7 3 B JRd H

AR BRIaE) smel § o SR |

3Tl fa=iih 04—06—2026 P AX BXIER d HIER JAaTeld §RT SINT 3T |

AR | TIEART / —
Tergdh AR U2H AN Ud dedlean,
qgdrd SRR, e sirsT (fBovo) |

9 IETd HRIGR qusIEeN, fgda oofl, Tedia gR,

St {ust (fRowo)
fi<Tet o : 08 /2026 TRIG AOTRAN : 24—06—2026 TRIG BT : 25—07—2026
qpeAT ¥¥d 3N WA HAR G 1 A IW, FERN 949, S0 RIS, a%?ﬂawfrg?
Sterr 7t (f2ovo) TR |
Chilkl
SIEACEIE T |

TfAT—UF IR SR IR 13(3) ST74 Td J& USITHROT S, 1969 |

$ ARG {AR YA 31 G M, Fari 997e, S0 RIS, JENd gHyR, [T 7vst (fRovo)
I TP gria—u=sl 59 Addl-District Registrar Birth & Death Mandi &T U <414 gl d ST
THO—TF  RIFMR Uoid /Tdhd URIR IR URd & & AR uefi &1 o= fofer
01—07—1955 o1 & Sl Wal § off UM Uarad 991l & Rbrs & gof el & 31d ureff oo o
ffer 01—07—1955 FHIRIT T Yo H TS BRI aTEdT © |




RIo1Y=, f3HATed Uael, 03 S[ells, 2026 /12 AT, 1948 5333

A 39 3¥AER R AIARIRY SHFal & gfaad fear oar g 6 Swaa o= fafy
01—07—1955 Tui ®x- IR Ife fHA &1 IOR /TR 8 a 3Telad IT ddblolad fedid
25—07—2026 PI UTd: 10.00 o AT S Yd 3 IfQTAAd H IURT BIHR AUAT IR / TaRTST UL
PR FHAT & | AT IR BT 3faelT H I8 AT ST & fhedl &1 3IS goRt 781 8 39
Ry R THarwr ey uiRd wR U U |

AER | FRIRT / —
BRIBNT TUSTIEIDNI,
gHYR, forar w4l (fRovo) |

9 QT WEId FATEd! g Siof, Su—adgdia fea@,
fSte |ust (fRovo)

gt o : 808134 /2026 TR © 20—06—2026 TR U=l : 20—07—2026
S ST g N gES S% U9 HAR, MaR Welgd, S0 WRIe, Su-dgdld feadm,
Ster \v< (fRowo) |
I

SATH STdT

fava— arad sl = Al 1| SR gRT 13(3) ST74 Ud 9cg, UoiihroT ST+, 1969 |

SR v & F=fd goHear 59 o|rad | fare= € R Swiad arfdfr siwch
AT F qTET fHAT € b BT ST [FId 11—05—2002 BT Md Welgel, S0 RIS, Iu—degdldd
fegam=1, Rrem #7vdl # gam g a1 9 ofiareT S 9 89 @& HRU UM Ead RIS B
IRAR TR H TSl el B3N 8, 3@ Tl fhar I |

A 39 SYATR ISIYF §RT 3 ST &I ied fhar Smar g & uiidiar & Swiad o+
fafr @ I Tog Wi & AT H UOlieRY IR Py SoR d UdRIS 81 d 98 feid
20—07—2026 Pl TIUER 12.30 qo1 T SNTAAT IT THIIA BIOR AMTHR AYAT SR d TaRTol Ue
PR FHAT T | BIOR 9 I & gRa H FeiRa [y & arg {5 ysR &1 315 1 qmar Wierd |9
BT IR FRIAIER SWRIAd 5 A &1 - & afasl uIRd &x Ay e |

M feTTh 30—06—2026 BT TN SN T HIEY ITeTold gRT SN fhar T |

AR | FAEIRT / —
WEd ARl fgai Sof,

Sy—deilel feadm, Rrer 7vet (fRovo) |

9 3rgTad & e I, dedidaR / PRIGR! USR], dedle @],
e fRmen, fRume udw

ST fa=m ol & ol HAR, Faril i g S0 g=il, dediad TN, frear e,
feArae uqer |



5334 RO, f3HTerdl Uasl, 03 S[ells, 2026 /12 3ATVTG, 1948
CRik|

JATH ST-d

A GHEAL—— TTH AT G~ ITell & YRR SRR § M GO BT R Yref=—u7 |

siec faem oehl &0 orilel iR, fardl Wa g S0 g, dediad Ty, [er R,
fRAMe UQe 9 39 QT H URMI-UF 7Y W0 UF OR R ded fHAr § f S|er A
T 3ol § AT gof § o fob &l &l g | uiiehar &1 wgr W faem g 1 urfefar eroer am
T & wImE W feEm o dRaE sl 2

3 3H TTATR GRI M AT T FRd RedeRri & Jrd fFar San & & afe
AT @1 IWIFd URAT BT A/ U9 Y= Gl OATell & AW H uRdad dRA R Dl
TORTST BT df fH1d 24—07—2026 HT GIE 10.00 I AT SHH Yd IRATSAAT / IHTATT BIOR B[R
foRga g Aig® TaRmeT URT X AT IR /YRS U™ A 8F & §Ra § gard ffierg |
gifefar &1 19 aRdas BR= @ ey TR Bx T S |

3171 faieh 25—06—2026 BT WX BKIER T HIER AaTeid Al ST g3l |

AER | SATEIRT / —
(erferer wri),
TEITeR / BRIGRT TUSIEIGN],

dedlel TN, v e (Rovo) |

g STaTed S T FAR, FRIGRT TUSTADBNI, X[HToil R HISTS,
forem R=ER (fRowo)

gt Ho : 11 /2026 TRIg Ut : 28—07—2026

2 e e g3 21 DRIRME, Faril §sE, SIPeR WisE, UM Tardd s, qedid
ureretl Rerd dretg, forer RiAR (RRowo) |

ERIE

3 ST
a7 —SRER SR IRT 13(3) ST UG Jcg ISTEETHROT STRIH, 1969 |

SIABR T Td g GOl |

SWIFd U—u= =1 FHeawr (g g3 o HiefiRM, FaR) SsE, SR SIS, IM
gard e, dedie Yudren Rerd were, Rt RRER (fRovwo) 7 rfe amr 13(3) w1 wd
A AR AR, 1969 & I URJd bR URIAT B 2 b ureil &1 o= fafy
1-7—1968 ©, Sl IH UARE HTelE, dedid Udel Red wers, en RRAR (fRovo) &
S Td Feg USliRoT ISRER | &l 78l ®, O uredl org a5 Rarl @edn © |

3d: |d AR P 39 3IATR gRT Grad fhar o & o 59 dw # afe it aafaq
P PIs SoR AT TR & A I8 WF 1qdT a4 yfaffer gRr fAfT 28—07—2026 &1 U1 10.00




RIo1Y=, f3HATed Uael, 03 S[ells, 2026 /12 AT, 1948 5335
ol AN AQTAT H IURYT B Sulk / TARTSl T B Fhdl ¢ | 918 Polkd [T By SolR
Pifdel TR T B T ueft &1 5 A 1—7—1968 T UATIT GUSE H ool BRA b AT
SR R & SIer |

ST fIdh 20—06—2026 I AR BXRIER T HIER TqTeld o oI fdhar |

AR | TRIEART / —
HIRIBRT USRI,

e U[ploll Rerd HISTE,

RSterm RER (fRowo) |

Before Sh. Ram Bhaj Sharma, Executive Magistrate-cum Naib Tehsildar,
Majra, District Sirmaur, Himachal Pradesh

Case No. Date of Institution Date of Decision

24/2026 08-06-2026 Pending for : 13-07-2026

Sh. Jaswant Singh Son of Late Sh. Jit Singh, r/o Village Sudanwala, P.O. Dhaulakuan,

Tehsil Paonta Sahib, Distt. Sirmaur (H.P.) . .Applicant.
Versus

General Public . .Respondents.

Application under section 13(3) of birth and death Registration Act, 1969.

Sh. Jaswant Singh Son of Late Sh. Jit Singh, r/o Village Sudanwala, P.O. Dhaulakuan,
Tehsil Paonta Sahib, Distt. Sirmaur (H.P.) has moved an application before the undersigned under
section 13(3) of Birth and Death Registration Act, 1969 alongwith affidavits and other documents
stating therein that his birth on 06-10-1973 at Village Sudanwala, P.O. Dhaulakuan, Tehsil Paonta
Sahib, Distt. Sirmaur (H.P.) but his date of birth could not be registered in the records of Gram
Panchayat Dhaulakuan, Sub-Tehsil Majra, District Sirmaur (H.P.) within stipulated period.

Hence, he prayed for passing necessary orders to the Secretary, Births & Deaths
Registration, Gram Panchayat Dhaulakuan, Sub-Tehsil Majra for entering the same in the births
and deaths records.

Therefore, by this proclamation the general public is hereby informed that any person
having any objections for the registration of delayed date of birth of Sh. Jaswant Singh Son of
Sh. Jit Singh and smt. Narati Devi, may submit their objections in writing in this court on or before
13-07-2026 at 10.00 A.M., failing which no objection will be entertained after expiry of date.

Given under my hand and seal of the court on this 12th day of June, 2026.

Seal. Sd/-
(RAM BHAJ SHARMA),

Executive Magistrate-cam-(Naib Tehsildar),

Majra, District Sirmaur (H.P.).
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CORRECTION OF NAME

I, Azad Singh s/o Sh. Harbans Singh, r/o Village Beh Ghurian, P.O. Dhameta, Tehsil
Fatehpur, Distt. Kangra (H.P.) declare that my name is recorded as Azad in Aadhar Card, PAN
Card, Birth Certificate and School Certificates. Whereas, my actual name is Azad Singh, the
Surname as Singh is required to be added in the name in the Aadhar Card, PAN Card, Birth
Certificate and School Certificates as Azad Singh instead of Azad.

AZAD SINGH

s/o Sh. Harbans Singh,

r/o Village Beh Ghurian, P.O. Dhameta,
Tehsil Fatehpur, Distt. Kangra (H.P.).

CHANGE OF NAME

I, Rakesh Kumar s/o Sh. Chaman Lal, r/o Village Bahri, P.O. Kot, Tehsil Dharampur, Distt.
Mandi (H.P.) declare that I have changed my minor son's name from Saurav to Sourabh Thakur. He
shall be known as Sourabh Thakur for all purposes in future. All concerned please note.

RAKESH KUMAR

s/o Sh. Chaman Lal,

r/o Village Bahri, P.O. Kot,

Tehsil Dharampur, Distt. Mandi (H.P.).

CHANGE OF NAME

I, Ashok Kumar s/o Sh. Jagdish Chand, r/o Village Bari Di Bhaun, P.O. Tipper, Tehsil
Barsar, Distt. Hamirpur (H.P.) declare that I have changed my minor daughter's name from Sunidhi
Sharma to Aradhya Sharma. She shall be known as Aradhya Sharma for all purposes in future. All
concerned please note.

ASHOK KUMAR

s/0 Sh. Jagdish Chand,

r/o Village Bari Di Bhaun, P.O. Tipper,
Tehsil Barsar, Distt. Hamirpur (H.P.).
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CORRECTION OF NAME

I, Kuldeep Kumar (35 Years) s/o Sh. Mani Ram, r/o Village Pantehar, P.O. Bheth Jhikli,
Tehsil Baijnath, Distt. Kangra (H.P.) declare that I have changed my name from Kuldeep to
Kuldeep Kumar for all purposes. My mother's correct name is Masara Devi instead of Masa Devi.
All concerned note it.

KULDEEP KUMAR

s/o0 Sh. Mani Ram,

r/o Village Pantehar, P.O. Bheth Jhikli,
Tehsil Baijnath, Distt. Kangra (H.P.).

CHANGE OF NAME

I, Biaso Devi w/o Sh. Harnam Singh, r/o Village Kotlu, P.O. Patta, Tehsil Bhoranj, Distt.
Hamirpur (H.P.) declare that I have changed my name from Biasa Devi to Biaso Devi. I shall be
known as Biaso Devi for all purposes in future. All concerned please note.

BIASO DEVI

w/o Sh. Harnam Singh,

r/o Village Kotlu, P.O. Patta,

Tehsil Bhoranj, Distt. Hamirpur (H.P.).

CORRECTION OF NAME

I, Vivek Kumar s/o Sh. Balbir Singh, r/o Village Rakrial, P.O. Jhanira, Tehsil Hamirpur,
Distt. Hamirpur (H.P.) declare that in school record of my minor daughter Shagun Thakur, her
mother's name is wrongly entered as Pooja Kumari. Whereas, her mother's correct name is
Pooja Parmar. All concerned please note.

VIVEK KUMAR

s/o Sh. Balbir Singh,

r/o Village Rakrial, P.O. Jhanira,

Tehsil Hamirpur, Distt. Hamirpur (H.P.).

CHANGE OF NAME

I, Harshit Thakur s/o Sh. Rajender Singh, r/o Village Phandi Bodiwala, Distt.
Sirmaur (H.P.) declare that I have changed my name from Arshit Thakur (Aadhar Card No.
5385 6094 0601) to Harshit Thakur due to variation in my name in my documents. All concerned
please may note.

HARSHIT THAKUR

s/o0 Sh. Rajender Singh,

r/o Village Phandi Bodiwala,
Distt. Sirmaur (H.P.).
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CHANGE OF NAME

I, Prema Devi d/o Sh. Kanshi Ram, r/o Village Pahnala, P.O. Karihar, Tehsil & Distt. Kullu
(H.P.) declare that my name is wrongly entered as Premi Devi in my Aadhar Card. Now I intend to
correct my name as Prema Devi in Aadhar Card. Concerned note it.

PREMA DEVI

d/o Sh. Kanshi Ram,

r/o Village Pahnala, P.O. Karihar,
Tehsil & Distt. Kullu (H.P.).

CHANGE OF NAME

I, Meena Devi w/o Sh. Khem Chand, r/o Vill. Jalpehar, P.O. Jalpehar, Tehsil Joginder
Nagar, Distt. Mandi (H.P.) declare that I have changed my name from Neena Devi to Meena Devi
for all future purposes. All concerned please note it.

MEENA DEVI

w/o Sh. Khem Chand,

r/o Vill. Jalpehar, P.O. Jalpehar,

Tehsil Joginder Nagar, Distt. Mandi (H.P.).

CORRECTION OF NAME

I, Kumari Shalu Devi w/o Sh. Pankaj, Village Kolka, P.O. Dano Ghat, Tehsil Arki, Distt.

Solan (H.P.) declare that in my Aadhar Card my name is wrongly entered as Shalu Devi. Whereas,
my correct name is Kumari Shalu Devi as per all education & other documents. All concerned

please note.

KUMARI SHALU DEVI

w/o Sh. Pankaj,

Village Kolka, P.O. Dano Ghat,
Tehsil Arki, Distt. Solan (H.P.).
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