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ELECTION COMMISSION OF INDIA

NOTIFICATION

11th February, 2020/22 Magha, 1941 (Saka)

No. 82/ES-1/JKD-LA/EP/(04/2015)/2020 - - In pursuance of Section 106 of the
Representation of the People Act, 1951 (43 of 1951), the Election Commission hereby publishes
the Order dated 18th December, 2019 of the Jharkhand High Court in Election Petition No. 04 of

2015.

(Here print the order attached)

By order,

ARVIND ANAND,
SECRETARY
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Election Petition No. 04 of 2015

[In the matter of and Election Petition under Sections 80(A)(2) and 81 of the Representation of
the People Act, 1951]

Birendra Mandal .. Petitioner
Versus

Irffan Ansari L Respondent

For the Petitioner : Mr. V.P. Singh, Sr. Advocate

Mr. K.K. Mishra, Advocate
Mr. Mukesh Kr. Dubey, Advocate

For the Respondent : Mrs. J. Mazumdar, Advocate.

Mr. Rahul Kamlesh , Advocate

PRESENT

HON'BLE MR. JUSTICE ANANT BIJAY SINGH

JUDGMENT
Reserved On : 05/12/2019 Pronounced On : 18/19/201
1. The instant election petition has been filed on alfelof Birendra Mandal (election

petitioner) in terms of provisions of Section 80)(@ and Section 81 of the Representation of
People Act, 1951 challenging the election of thée sespondent Irfan Ansari, who has been
declared elected from 09, Jamtara Assembly Coesiiy as a member of th&harkhand
Legislative Assembly for which the election wasldhon 20.12.2014 and result was declared on
23.12.2014.

2. Election petition was filed on 29.01.2015 and on0812015, the election petition was
admitted for hearing and notices were issued te sekpondent and requisites welieected to

be filed under registered cover and rule was nratiernable on 26.06.2015.

3. On 18.12.2015, sole respondent appeared throughcdussel and time was given to

file written statement.
4. The case of the election petitioner in his plaistas follows:-

(1) That in view of the notification issued by the Hlea Commission of India
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for holding General Assembly Election for the cdosbn of Jharkhand State
Legislative Assembly, for holding election in 09, Jamtara AsslgnConstituency different

dates were also notified as giveelow.

(it) That according to the notification issued Hfe Returning Officer,

following was the detailed program for holding tlection:

I. Last date for filing of nomination 03-12-2014
II. Date of Scrutiny of nomination papers 04-12-2014
ITII. Last date for withdrawal of nomination paper 06-12-2014
IV. Date of Election 20-12-2014
V. Date of counting of votes 23-12-2014
VI. Date of declaration of election result 23-12-2014
(1ii) That until the last date for filing of nominatiomjtogether 17 (Seventeen)

candidates filed their nomination papers to contds said election. The details of
such candidates with their party affiliation is rigpigivenhereunder:-

I. Birendra Mandal (Petitioner herein) — Bhartiya Janata Party,

II. Irfan Ansari (Sole Respondent) — Indian National Congress.

ITI. Bishnu Prasad Bhaiya — Jharkhand Mukti Morcha.

IV. Md. Nazrul Alam — Independent

V. Sukhdeo Rai— Bahujan Samaj Party

VI. Anand Lal Marandi — Independent

VII. Kamal Yadav — Independent.

VIIIL. Nand Gopal Singh — Trinmool Congress

IX. Man Bharan Pandit — Forward Block.

X. Md. Rizaul Haque — Independent.

XI. Munna Mistry — Independent.

XII. Md. Mushtaq — Independent.

XIII. Rakesh Kumar Lal — Independent.

XIV. Govindo Sen — CPI (ML)

XYV. Paresh Marandi — Independent.

XVI. Dhaneshwar Mandal.

XVII. Madhusudan Tapadar.
(iv) That at the time of scrutiny of nomination papéng, Returning Officer had
rejected the nomination papers of Shri Govindo % Paresh Marandi, whereas

the nomination papers of other candidates were accelpyeithe Returning Officer.

(v) That since two independent candidates nani@haneshwar Mandal and
Madhusudan Tapadar had withdrawn their candidatuig the last date for withdrawal
of nomination, therefore only 13 (thirteen) cantkdadid contest the election for which
after the lastdate for candidates did contest the election foicwlafter the last date for

withdrawal of candidature, the Returning Officerdhpublished the list of contesting

candidates.

(vi) That the election was held on 20-12-2014, counthg/otes was done on
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23-12-2014 and on the same day, resislection was declared.
(vii) That according to the result sheet prepared byRétirning Officer, the

Respondent has secured 67,335 vethereas the Election Petitioner was stated to have
secured 58,074 votes and therefore the Returning Officed h#declared the sole

Respondent as the Returned Candidaisn 09, Jamtara Assembly Constituency.

(viii) That the election of the sole Respondent is voidtie ground that his
nomination paper was improperly acceptéy the Returning Officer whereas the
nomination paper of Shri Govindo Sen, a candidateup by the CPI(ML) Liberation

was improperly rejected by the Returning Officer.

(ix) That the election of the sole Respondent is furtiteto be declared void on
the ground of illegalities committeduring the course of counting when the Returning
Officer had allowed the counting of votes recorded in thelsetronic voting machines
(hereinafter referred to as EVMs) which was neverduat the polling booths and also
that the Returning Officer did allow the countinf wotes of those EVMs where the
number of votes recorded in tHeEVMs were at variance with the number of votes
polled in the polling stations notwithstanding tratjection in this regard was filed by

the petitioner and other contesting candidates.

(x) That the sole Respondent Irfan Ansari had filed ragnination paper in
two sets. But where and before whom it was filsdnat traceable from the nomination
paper.

(xi) That the petitioner has obtained the certified esmf both sets of the
nomination papers filed by the soRespondent wherein all the columns in Form IV are
blank which were required to be filled up by the Retugni®fficer at the time of
presentation of the nomination papeecording to the endorsement made at the first page
of the two sets of nomination papers, the sole Respondedt filed his nomination
paper on 01-12-2014 at 12 PM and 12:15 PM respytiv

(xii) That along with his nomination paper, the sBlespondent had filed
Form 26 on affidavit as required bRRule 4(a) of the Conduct of Election Rules 1961
which was sworn by the sole Respondent before thtari Public on 01-12-2014

(xiii) That from a perusal of the aforesaid affidavitdilby the sole Respondent
in Form 26 along with his nomination paper, it igdently clear that the columns meant
for the information regarding dependents, has been conplédét blank in all the
columns of the affidavit and therefore tlaéfidavit filed by the sole Respondent along
with his nomination paper was not in consonancé the law declared by the Hon'ble
Supreme Court in the case Résurgence India Vs. The Election Commission of India &

others since reported iAIR 2014 SC 344.
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Be it noted that on similar situation the nominatipaper Sl. No. 35 of Nazrul Alam,
Nomination Paper Sl. No. 38 of Govindo Sen andination paper Sl. No. 10 of Paresh

Marandi has been rejected by the Returning Officer.

It clearly shows that the Returning Officer haplegal different standard for
accepting and rejecting theomination paper of different candidates.

(xiv) That in Paragraph 26 of the aforesaid JudgmentHti&ble Supreme Court
has been pleased to hold that if tRéection Commission accepts the nomination papers
inspite of blank particulars in affidavit, it will directlyiolate thefundamental rights of
the citizen to know the assets and liabilities loé¢ tcandidate which would have the
effect of rescinding the verdict of the Hon'ble pg2ame Court in Association for

Democratic Reforms Case.

(xv) That their Lordships therefore cast a duty upon Returning Officer to
reject a nomination paper if argolumn of the affidavit is blank.

(xvi) That the Deponent would state that it is not thegt Returned Candidate,

the Sole Respondent had also concealed informalioat his dependents.

(xvii) That similarly the sole Respondent who has decléniedage as 41 years
has living children and they are stithinor and therefore dependent upon the sole
Respondent but about them also, information has mgpressedtoncealed and the
columns has been left blank.

(xviii) That it is stated that one Govindo Sen was alsaralidate in the said
election and had filed his nomination paper befdhe Returning Officer as an
independent candidate on 03-12-2014 at 02:48 PM. The serial Iba&mon his

nomination paper was marked as Sl. No. 38.

(xix) That along with his nomination paper, Shri Govirf@8n had also filed an
Affidavit in Form 26 but only becauske had mentioned his name above the column
meant for mentioning the name of the candidatehattime of scrutiny, the Returning

Officer rejected his nomination paper.

(xx) That it is important to mention here that whilelding the scrutiny of the
nomination paper of ShrGovindo Sen, the Returning Officer became too teetn
and did not overlook or ignored a minor mistakerespectof nomination of Govindo
Sen, whereas while holding trserutiny of nomination paper of the sole Respondent
the Returning Officer ignored the direction of the Eles Commission of India pursuant
to the law declared by thelon'ble Supreme Court, which was also mentionedhat
foot of Form 26 that if any column of the Affidaviias beeneft blank, the Nomination
paper would be liable to beejected by the Returning Officer at the time ofusiay of

nomination papers.

(xxi) That thus if the decision of the Returning Officesile rejecting the

nomination paper of Sri Govindo Sewas proper and in accordance with law, the
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Returning Officer had improperly accepted the naton paper of the sole
Respondent in gross violation of the law declabydthe Hon'ble Supreme Court. And
if the decision of theReturning Officer accepting the nomination of tr@eSRespondent
was a valid decision, in accordance with lave rejection of nomination paper of

Govindo Sen was improper.

(xxii) That improper rejection of a nomination or impropacceptance of a
nomination both are the grounds availableder section 100 (1)(c) of the Representation of

the people Act 1951 to challenge the election & BReturneccandidate.

(xxiii) That another candidate Bishnu Prasad Bhaiya had é&led his
nomination paper to contest the said electiditong with his nomination paper, Bishnu
Prasad Bhaiya had also filed his Affidavit in For2®. In the said affidavitthough
the information required in column Il (b) of parad® Paragraph 9 of the said affidavit
were/are blank, yet th&keturning Officer accepted the nomination papeiSof Bishnu
Prasad Bhaiya, whereas the Returning Officer hgdctedl the nomination paper of
another candidate S#aresh Marandi on the ground that information meguin certain

columns of the affidavit in Form 26 were blank.

(xxiv) That if the decision of the Returning Officer inetlitase of Paresh
Marandi was a lawful decision, the decision of tReturning Officer accepting the
nomination paper of Sri Bishnu Prasad Bhaiya haddoheld illegal and in casthe

decision of the Returning Officer while acceptinige thomination paper of Bishnu
Prasad Bhaiya was a lawfuecision, the decision of the Retuning Officer Ilenhi
rejecting the nomination paper of Paresh Marandinotbe sustained in the eye of law

and the election of the soRespondent is fit to be set aside on this grouodgal

(xxv) That Bishnu Prasad Bhaiya had received altoge8#f75 votes and
therefore, if his nomination paper was improperlycepted, his presence in the fray
had sincematerially affected the result of election, electaf the soleRespondent is fit to
be set aside. In contrast to the above, if the natiun paper of Bishnu Prasad Bhaiya was
properly accepted, it would be evident that the nominatiapgps of Paresh Marandi was
improperly rejected and on the ground of impropejeation of nomination paper of

Sri Paresh Marandi itself, the election of the dRéspondent is fit to be declared void.

(xxvi) The Returning Officer tried his best to reject thasomination papers
which could have gone against thmterest of the sole Respondent and at the same
time, he had accepted those nominations with similar defefds which other
nominations were rejected since their presencéenfray would have been for the benefit

of the Returnedtandidate.

(xxvii) That after the scrutiny, during the course of ébectalso, the role of the

Returning Officer was not fair so was at the timheaunting of votes.

(xxviii) That since the Returning Officer was committied the success of the sole
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Respondent; therefore it is nttat at the time of scrutiny of nomination papesnal, the
Returning Officer did help the sole Respondent.rEaethetime of counting of votes, the

Returning Officer went out of way in order to héte sole Respondent.

(xxix) That Sri Nilambar Mandal, the election agent of tpetitioner had
obtained certified copy of the voter's slip digtibn list of all 327 booths of 09,

Jamtara AssemblyZonstituency.

(xxx) That accordingly to the voters slip distributiorpoet, in respect of Booth
No. 16 only 763 slips were distributdalit from the final result sheet of Booth No. 16, it

would beevidently clear that 779 votes were counted.

(xxxi) That in respect of Booth No. 56, 394 slips watestributed whereas
according to the final result sheet, 402 votes wermted.

(xxxii) That the petitioner would further state that aft 779 votes polled in
Booth No. 16, 654 were polled in favour of the sRlespondent and in Booth No. 56,
out of 402 votes polled, 263 votes were polledavofir of the soleRespondent.

(xxxiii) That the petitioner would further state thabhen EVM of Booth No. 245
was brought for counting, ivas not the same EVM used at the polling station.

On behalf of the Petitioner, his election agemt file an objection in writing
to the counting of EVM of Booth Nal45.

During the course of enquiry though it was esghigld that the EVM no.
of Booth No. 245 which was brought up for countidg not match from the number

mentioned by the Presiding Officer in From 17(cjt Rayetthe Returning Officer permitted

its counting, on the ground that it finds mentionthe »d copy of Part 1 of Form 17 (c)
maintained by the Presiding Officer, objection waserruled. The same will be
established from the vide@cording of the election commission.

(xxxiv) That similarly in respect of EVMs of Booth No.25@da 136 also, written
objection was filed by theslection agent of the petitioner before the Obgsenfethe
constituency but it was rejected by the Returnirfigc€ on being forwarded to him by the

observer to report on factuabnditions.

(xxxv) That similar objections, were raised by the peatgioin respect of counting
of votes polled at Booth No. 230 before the RengniOfficer but it was again
rejected on the ground that the total votes poltkd tally with thesecond copy of

Form 17 (c) prepared by the Presiding Officer.

Be it noted that similar defects were found inesall EVMs which was
objected by the petitioner and his election ageritthe same was not entertained by the
Returning Officer rather they were pushed out, outhe counting Hall and ultimately
the petitioner had to sit on "DHARNA([I[1[][]) against the illegal attitude of returning
Officer.
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(xxxvi) That in all the three Booths, maximum numhsr votes were polled in
favour of the sole Respondent and therefore dalibr the Returning Officer rejected
the objections.

(xxxvii) That even after the counting was complete, liefore the declaration of
result, the petitioner had filed an applicationdsefthe Returning Officer to declare the
final result only after the verification of the complanbut it again rejected by the
Returning Office on 23-12-2014 &8:05 PM and result was declared.

(xxxviii) ~ That in view of the facts stated hereinabove #lection of the sole
Respondent is fit to be declared void for the inpgroacceptance of his nomination paper
and the nomination paper of another candidate Sri Bishnas&i Bhaiya and in
converse if this Hon'ble Court comes to tbenclusion that there was no illegality
committed by theReturning Officer while accepting the nominationpga of the sole
Respondent and Bishnu Prasad Bhaiya, then fompeoper rejection of nomination paper
of Nazrul Alam, Sri Paresh Marandi and Sri Govindo Sen, the electionthefsole

Respondent is fit to be set aside.

(xxxix) That in respect of the rejection of nomination papef Nazrul Alam,
Govindo Sen and Paresh Marantle Returning Officer had placed reliance upon the
provisions contained in Paragraph No. 6.10.1 (1fl)the handbook for the Returning
Officer which inter-alia provides that incompletfidavits are liable to be rejectddading

to the rejection of nomination papers on the groohdot filling up of all the columns in the

affidavit.

(xI) That the petitioner has already brought on recbednomination paper filed
by Sri Bishnu Prasad Bhaiya as wak the sole Respondent wherein also, the colunens ar

blank yet it was accepted.

5. The sole respondent appeared and filed his wristatement on 07.04.2016 taking the
following grounds, which are being reproduced below

(1) That Election Petition as framed is motintainable and the same is fit to
be dismissed unde®rder 1 Rule 9 for non-joinder of necessary panmy ®rder 7,
Rule 11 of the C.PC. for suppression of matddaats which have not been stated in the
Election Petition thus no complete cause of acidses out of such vagydeading without
adequate statement of material facts as omissioa sihgle material facts leads to an

incompletecause of action and it is not an election petitiorthe eye of law.

(i1) That the statement made in paragraph 1-9 of Elegbetition does not
require any reply as the samee statement of fact.

(1ii) That in reply to the statement made in paragrapbflBlection petition, it
is stated that the nomination paper of the Respundeas filled up properly in
accordance with the provisions of law as also imoetance with provisions as

prescribed under thBRepresentation of the People Act, as also undegtingelines issued
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by the Hon'ble Supreme Court, as wa#l Election Commission of India, védas,
the nomination paper of Sri Govindo Sen, prima €adrom the perusal of the same
appears to be defective as masglumns in Form 26 of the nomination paper havenbee
left blank though the Returning Officer has noticady the blank portion of the Column
4 of Part B, at SI. No.7 under Part A of Form 2tichk requires disclosureihformation

with the built an area / total respeokasurement in sq. feet of the residential buikling

But from the perusal of the entire Form 26 of Gaod Sen, it also appears
that there is a defect in Para-B also at Columnnd 40 SI. No. 8 of Part B
relating to disclosure with respect to liabilitibes also been left blank, whereas each
and every column is required to contain the necgsaformation at the timeof filing of
the nomination paper in order to supply tilormation to the citizens/voters as also

mandated bythe Hon'ble Supreme Couirt.

(iv) That in reply to the statement made in paragrapbflHlection petition, it

is stated on behalf of thRespondent, that the petitioner has no right sgliction to raise
this issue without making the Returning Officer artl? in this case as any discrepancy
in the matter of counting of votes can be answeladfied only by theReturning
Officer and it is he alone who can satisfyiswer this Hon'ble Court with respect to the
objections raised by the petitioner regarding diegalities committed during the course

of counting by theReturning Officer.

(v) That in reply to the statement made in paragraphl3zand 14 of Election
petition, it is stated on behalf of the Respondémit the Petitioner has deliberately
suppressed the first part of the nomination papgh wespect to the other candidates
which may have clarifiedhe issues raised in this paragraph. Secondly, fioaperusal
of the nomination paper, it appears that Part redgsiired to be filed up by the Returning
Officer and without making the Returning Officerparty in this Election Petition this
objection is not sustainable becausgeis the Returning Officer who can answer this

contention raised by the Petitioner.

(vi) That in reply to the statement made in paragrapbflBection petition, it
is stated on behalf of thRespondent that from a perusal of the nominatigrepaself it

is apparent and clear that every column of Formr&éting to the Department has been
filed up by the Respondent and no columns in the entire nominapaper is vacant
because the Hon'ble Supreme Court in the Judgreéered in paragraph-15 itself has
categorically held that "the candidate must talertfinimum effort to explicitly remarks
as NIL or notapplicable or not known in the columns and notdave the particulars
blank”.

(vii) That each and every columns relating to deponents has been filled up

by appropriate information or there has been a rewwfd'Nil".

(viii) That the defects prevailing in the nomination papérGovindo Sen and
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Paresh Marandi is very much apparent and against ghidelines issued by the
Election Commission of India as well as the pritesplaid down by the Hon'ble
Supreme Court as in theomination paper of Govindo Sen many columns im+a26 of
the nomination paper have been left blank thoughRbturning Officer has noticed only
the blank portion of the Column 4 of Part B, at Slo.7 under Part A of Form-26
which requires disclosure / information with redpte built area / total measurement in

sq. feet of the residential buildings.

Furthermore, there is a defect in Part B alsaCaliumn 9 and 10 of SlI.

No. 8 of Part B relating to disclosure with respaztliabilities has also been leffiiank.

In so far the nomination paper of Paresh Marandiancerned, it is stated that
the Returning Officer during scrutiny has foundttis No.5 (i) of Part A column no.
(cha) has been left blank and similarly at SI. N@XJ the columns with respect to the
dependents have been I&fiank apart from Sl. No.8 (ka) relating to the deation with
respect to the liabilities of dependents have disen left vacant apart from the

columns relating to the other liabilities.

(ix) That in so far as the nomination paper of Nazidm is concerned no
deficiency as pointed out by thReturning Officer is enclosed with the Election
Petition and as such the Respondent is not is diqmoso reply anything about Nazrul

Alam.

(x) That it will not be out of place to mention here tims context that the
Returning Officer under his written letter to GadinSen and Paresh Marandi requested
them to remove the defects in affidavit before thst date and time of nomination but
the same was not dores a result the Returning Office has no option tautreject
the nomination of both the candidates nam@lgvindo Sen and Paresh Marandi under

the extantguideline.

(xi) That in reply to the statement made in paragrapharid 17 of Election
petition, it is stated on behalf of threspondent that no column in the nomination paper
of the respondent is blank and particulars in ewatymns of the affidavit has been given
by the respondent and as such the nomination pafptre respondent has rightlyeen

accepted by the Returning Officer.

(xit) That in reply to the statement made in paragrapbflBlection petition, it
is stated on behalf of theespondent that no information with respect to tey
dependents has been concealed by the respondemd ahd best of this knowledge the

respondent has discloséue information in every column of the nominatiappr.
(xiii) That in reply to the statement made in paragrapbfl®lection petition, it
is stated on behalf of theespondent that it is absolutely baseless and adiglg to state

that a man aged 41 years cannot have minor children
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Secondly, all information with respect to tthependents has been given by
the respondent and no information with respechéodependents has besmppressed or
concealed rather every information with respecttite dependents has been supplied

and moreover no column in the entire nominationepdmas been left blank.

(xiv) That in reply to the statement made in paragraphard 21 of Election
petition, it is stated on behalf of thespondent that the nomination paper of Govindo
Sen has been rejected because of the reasons mention@tinexure-10 Page 92 as
many columns which wereelevant for the information such as Column 4 oft B at

Sl. No.7 under Part A of Form 26 which requimisclosure / information with respect to
the built up area/total measurement in sq. feghefresidentiabuildings, Part B also at
Column 9 and 10 of SI. No.8 of part B relating tisctbsure with respect to liabilities
were left blank and as such the Returning Officas hightly rejected the nomination

paper of Govindo Sen.

(xv) That in reply to the statement made in paragrapbfZ8lection petition, it

is stated on behalf of theespondent that the Returning Officer finding tlaEant columns

of the nomination paper suppressing matefadts as stated above had rejected the
nomination paperf Govindo Sen but since the respondent has givenyanformation
and no column of his nomination is found blank aghsthe nomination paper of

the respondentvas rightly accepted by the Returning Officer.

(xvi) That in reply to the statement made in paragrapbfZlection petition, it
is stated on behalf of thRespondent that the nomination paper of the tloeewlidates
has been rejected by Returning Officer aftiele consideration as also after considering
each and every aspect of the matter and abovéelgaving duemater information/notice
to the candidates to rectify thmistakes in the affidavit and as such no ground is

available to the petitioner to challenge the etectf the respondent.

(xvii) That in reply to the statement made in paragrapl262&nd 43 of Election
petition, it is stated on behalf of the responddwat it was the matter to be decided by
the Returning Officer because Bishnu Kumar Bhaiyay rhave filed the supplementary
affidavit before theReturning Officer prior to the last date atiche of nomination
because the orders relating to the Bishnu Kuman@Has not be attached and brought
on record by the Petition and as such the 15 abjeatised with respect to Bishnu

Kumar Bhaiya is not at all sustainablethe eye of law.

(xviii) That in reply to the statement made in paragrapbfZlection petition, it is
stated on behalf of thRespondent that it is absolutely false baselessnaisttading to
say that the nomination paper of Bishnu Kumar Bdawas improperly accepted
rather theReturning Officer has accepted the nomination pabeBishnu Kumar Bhaiya
after considering each and evagpect of the matter and as such this issue camnot

adjudicated upon in the absence of the Returnirfigedf
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(xix) That in reply to the statement made in paragrap%28nd 30 of Election

petition, it is stated on behalf of the responddat if there is any allegation against the
Returning Officer with respect to using any corrupethod or practice he become a
necessary party in this election petition and ie #bsence of the Returning Officer
and without him being impleaded in this ElectiontitRen as a party all such allegation are

not sustainablen the eye of law and the same is fit to be repkcte

(xx) That in reply to the statement made in paragrapbf®lection petition, it
is stated on behalf of theespondent that the Returning Officer has acceyitex
nomination paper of the Respondent finding it inogar order and so far as the allegation
against the Returning Officer is concerned it carb® adjudicated in thabsence of the

Returning Officer or without impleading him as atgaespondent.

(xxi) That in reply to the statement made in paragrapB83324,35,36,37,38,39 of
Election petition, it is statedn behalf of the respondent that the same are betlon
scope and ambit of Sections 100 and 101 of Representation of Peoples Act as
aforesaid allegation deals with the as commissiamissions of irregularitiesn the
maintenance of EVM machines and counting of votéschvare not justifiable in the
trial of an election petition and this principle t#w has been decideategorically and
elaborately by the Hon'ble Supren@ourt in several decisions including a judgment

rendered by Constitutional Bench of Hon’ble SupreGuaurt.

(xxii) That the entire statement/statement made in dlection petition is
absolutely incorrect and the same is a hypothetical highly imaginary and contrary to
the provision of the Representation of People Act. 1968 further added that it is only
the wishful thinking of thePetitioner.

(xxiii) That in reply to the statement made in paragrapbf4ection petition, it is
stated on behalf of theespondent that the final result was declaredtistrin accordance
with the directions of the Election Commission loflia and also in presence of the

observers appointed by the Election Commissionndfal

The concerned observer of Election Commissionnafial and the Returning
Officer have both put their signature on the finedult and any statement made tne
petitioner is contrary to law and is emphaticadignied by the respondent.

(xxiv) That in reply to the statement made in paragraphadd 42 of Election
Petition, it is stated on behalf of the respondiyat from the facts and circumstance
stated herein before and as also from the matesiadlable on record it is apparent and
clear that therespondents who has been elected by the electoraés election and
there was no error in the entire election procesd as such he has been rightly

declaredelected.

Secondly in so far as the nomination paper of 0@tter candidates such

as Binshu Bhaiya, Nazrul AlanRaresh Marandi and Govindo Sen is concerned the sam
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have been decided by the Returning Officer in atmoce with the provisions of law,
in the fact and circumstances existing in their mation paper and as such there is
nothing wrong as no material has been brought cordeto prove the fact that there

was anyerror in the entire election process.

And moreover whatever has been stated by p#téioner is on the basis
of speculation, guess work and forecast and withaoy strict material or proof and

there is no scope of interference by this Hon'warC

6. Based on the pleadings of the election petitioned aritten statement filed by the

respondent, under order dat2d.04.2017, following issues were framed:
(1) Whether the election petition in its present fosmmaintainable?
(it) Whether the election petitioner has the valid cao$ection for filing the
election petition?
(iii) Whether the election petition is fit to be dism@s®er non-joinder of the

necessary parties?

(iv) Whether the nomination paper of the sadspondent was properly filled
up in accordance with law, and if not filled up peoly, the same was illegalaccepted
by the Returning Officer?

(v) Whether the nomination papers of anotlandidates, viz., Sri Nazrul
Alam, Sri Govindo Sen and Sri Paresh Marandi weltegdlly rejected by the

Returning Officer?

(vi) Whether the nomination paper of the candida®e, Bishnu Prasad
Bhaiya was illegally accepted by theturning Officer?

(vii) Whether the Returning Officer allowed counting aftes in the EVMs which
were never used at the time of polling?

(viii) Whether the Returning Officer allowed counting ajtes in the EVMs with

damaged / tampered seal?
(ix) Whether the result of the sole respondent is liablee set aside?
(x) Whether the election petition is entitled to amjief(s)?

7. Thereafter, the evidences, both oral and documentsre led on behalf of the
parties and arguments have bestvanced on their behalves.

8. Learned counsel for the petitioner fairly concedadng course of arguments that although
10 issues have beefmamed, but in order to decide this election petition the basis of
evidences admitted by the parties, both oral anclmentary, Issue Nos. (iii), (iv), (v) & (vi) only

are relevant.

9. During course of argument, learned counsel for gagtioner submitted that Issue Nos.
(i), (iv), (v) & (vi) are related to improper acceptance and rejection of ribenination

papers. Learned counsel for the petitioner refetieedSection 100 of the Representation of the
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People Act, which contemplates grounds for dedjpmtection to be void and also referred to
provisions of Section 100 (1) (c) & (d), which resglunder:-
100. Grounds for declaring election to be void . - (1) Subject to the provisions of sub-section (2), if

the High Court is of opinion -

(c) that any nomination has been improperly rejected; or
(d) that the result of the election, insofar as it concerns a returned candidate, has been

materially affected -

(1) by the improper acceptance of any nomination, or
(it) by any corrupt practice committed in the interests of the returned candidate, or
(iii) by the improper reception, refusal or rejection of any vote or the reception of any vote

which is void, or

(iv) by any non-compliance with the provisions of the Constitution or of this Act or of any

rules or orders made under this Act.

10.  Further learned counsel for the petitioner religabru the judgment of Hon'ble Supreme
Court passed in the case Bfesurgence India v. Election Commission of India & Another
reported inAIR 2014 SC 344, in which para-20, 21 & 26 read as under:

20. Let us now test whether the filing of affidavit stating that the information given in the
affidavit is correct but leaving the contents blank would fulfill the objective behind filing
the same. The reply to this question is a clear denial. The ultimate purpose of filing of
affidavit along with the nomination paper is to effectuate the fundamental right of the
citizen under Article 19(1)(a) of the Constitution of India. The citizens are required to have
the necessary information at the time of filing of the nomination paper in order to make
choice of their voting. When a candidate files an affidavit with blank particulars, it renders

the affidavit itself nugatory.

21. For that purpose, the Returning Officer can very well compel a candidate to furnish
information relevant on the date of scrutiny. We were appraised that the Election
Commission already has a standard draft format for reminding the candidates to file an
affidavit as stipulated. We are of the opinion that along with the above, another clause
may be inserted for reminding the candidates to fill the blanks with the relevant
information thereby conveying the message that no affidavit with blank particulars will
be entertained. We reiterate that it is the duty of the Returning Officer to check
whatever the information required is fully furnished at the time of filing of affidavit with
the nomination paper since such information is very vital for giving effect to the 'right to
know' of the citizens. If a candidate fails to fill the blanks even after the reminder by
the Returning Officer, the nomination paper is fit to be rejected. We do comprehend that
the power of Returning Officer to reject the nomination paper must be exercised very

sparingly but the bar should not be laid so high that the justice itself is prejudiced.

26. In succinct, if the Election Commission accepts the nomination papers in spite of

blank particulars in the affidavits, it will directly violate the fundamental right of the
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citizen to know the criminal antecedents, assets and liabilities and educational qualification
of the candidate. Therefore, accepting affidavit with blank particulars from the candidate
will rescind the verdict in Association for Democratic Reforms (supra). Further, the
subsequent act of prosecuting the candidate under Section 125A(i) will bear no
significance as far as the breach of fundamental right of the citizen is concerned. For the
aforesaid reasons, we are unable to accept the contention of the Union of India.

11. Learned counsel for the petitioner submitted thhe éntire evidence has to be

appreciated within the parameter of law laid downhe Hon'ble Supreme Court.

12. In this case, altogether three witnesses have leaamined on behalf of the election
petitioner. PW.-2 Akhilesh Kumar Singh is the Returning Officer. He was examine@n oath
and in examination-in-chief, he has deposed thatnfiMarch, 2013 till June, 2015, he was
posted as Sub DivisionaDfficer, Jamtara and in 2014, during General Ebectof Jharkhand
Legislative Assembly, he was the Returning Officdr 09, Jamtara Legislative Assembly
Constituency and had conducted the Assembly Eleatib the aforesaid Constituendyrom
26.11.2014 till 23.12.2014, he had maintained tl#emm sheet as the Returning Officer of 09,
Jamtara LegislativeAssembly Constituency and had passed orders frone tio time and he
has proved the entire order-sheeEakibit-1.

13. PW-2, in his examination-in-chief, has furtherpdsed that altogether 17 persons had
filed their nomination papers as candidates of @&@ntara Legislative Assembly Constituency.
Scrutiny of the nomination papers was held on 020™. He has also deposed in his

examination-in-chief that one Govindo Sen had fildte nomination papers in two sets

consisting of 14 pages each, total 28 pages imguthe enclosures. Both the nomination papers
are marked aBxhibit-2 & 2/A.

14. PW.-2 has further deposed that from perusal okradted 04.12.2014, it appears that
he had rejected thewomination papers of 02 candidates namely, Govis#m and Paresh

Marandi and he also referred to order sheet datedi2.2014, which reveals that he had rejected

the nomination papers of Govindo Sen as the afislgf-orm-26¥%49-26) were incomplete. He

has also mentioned the word ‘rejected’ in themination papers of Govindo Sen. He further
deposed that in the first set of the nominationepagf Govindo SenExhibit- 2), in affidavit
portion which runs from page-8, Sri Govindo Sen ddt furnish information in the
information columnsrather he had put a cross mark on it. In the secsgtdof nomination
paper(Exhibit-2/A) filed by Govindo Sen, in Pagd- of Form-26 at Serial No. 4, Column (2) ‘Self’,
after putting his name, he has put tick mark in ga&d column and so, his nomination paper
was rejected. He has further deposed that in tiparate order-sheet dated 04.12.2014 while
rejecting nomination paper of Govindo Sen, he hashtroned thereason that the affidavit in

support of the nomination paper is incomplete.

15. PW.-2 has further deposed that so far nominatiapepof Paresh Marandi is concerned
which was filed in one set, was similarly rejected him under order dated 04.12.2014. This

entire nomination paper of Paresh Marandi has bewmmked as Exhibit-3. The Returning



18 SIR@US J[elC (3ATROT) HITaR, 6 ST, 2020

Officer has rejected thaomination paper of Paresh Marandi as in Page-8alSd0.8(kha) (lII)
(kha) of the nomination paper, which deals withretésand liability, some columns are left blank.

16. PW.-2 has further deposed that the nomination nrsapeMd. Nazrul Alam were filed in
two sets, consisting of 14 pages each. Both nomnm@iapers have been markedeagibit-4 and
4/A. Under order dated 04.12.2014, he had rejectedsenheof nomination paper of Md. Nazrul
Alam which was submitted in Hindi. The reason fejection of the nomination paper of Md.
Nazrul Alam was that Column-9 in Page-8 was génk.

17.  PW.-2 has further proved the nomination paperffah Ansari, Returned Candidate, who
had filed the nomination papers in two sets comgjstof 14 pages each. Both nomination
papers of Irfan Ansari have been markedEakibit-5& 5/A.

18. PW.-2 had accepted both the sets of nominatiorergapf Irfan Ansari. In Page-1 of
nomination paper of Irfan Ansatinder Serial No.4 at sub Serial Nos. 3, 4 & 5sitvritten as
‘sunya’in Hindi. He suo moto said that as Irfan Ansari Im@s dependent, he had not given any

particulars.

19. PW.-2 has deposed that in the first set of theination paper of Irffan Ansari, at Page-8
at Serial No.8 (kha), in theolumns of dependent nos. 1, 2 & 3, it is written ‘sunya’ in

Hindi and in the second set of the nomination paggeiPage-1Serial No.4, Sub-serial Nos.3, 4 &
5, it is written assunya’in Hindi. At Page-8 at Serial No.8(kha), in the wuohs of dependent

nos. 1, 2 & 3, it is written astnya’in Hindi.

20. PW-2 has also proved the nomination papers ohrBiPrasad Bhaiya who had filed
nomination papers in two sets consisting of 14 pagmch. The nomination papers of Bishnu
Prasad Bhaiya have been markedEx$ibit-6 & 6/A. In the Internal Page-8 of the nomination
paper, first set, Serial No.8 B (lll) is left blan&erial No.9 is also left blank. Suo moto saidt tha
as Bishnu Prasad Bhaiya had already given dd&sctriptions in the below column, so it is
left blank and in second set, at Page-8 of the natwn paper, Serial No.8 (kha) (lll) is
left blank. Serial No.9 is also left blank. Suo mosaid that as Bishnu Prasad Bhaiya had

already given detaitlescriptions in the below column, so it is leftrida

In terms of Comment No.5 mentioned in Page-9 o tlomination paper which
contains the direction of the Hon’blBupreme Court given in the case Besurgence India
vs. Election Commission of India and others, he had not given any opportunity to the candslate
to remove the defects present in the nominationeqgapHe had accepted themination
papers of Irfan Ansari and Bishnu Prasad Bhaiya Vmad contested the election from 09,

Jamtara Legislativé\ssembly Constituency.

21.  PW.-2 in his cross-examination on oath, has deptsston the date of the scrutiny i.e. on
04.12.2014, the entirproceeding of the scrutiny was video-graphed astipeguidelines of the
Election Commission. The process of scrutivgs an open proceeding where representatives of
the candidates and the candidates were also presentasidurther deposed that he had rejected

the nomination papers of three persons namely @ovi8en, Paresh Marandi and Mdazrul
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Alam and had informed them orally, but they had fibed any written objection.

22.  He has further deposed in para-32 that in the natmoim paper of Paresh Marandi, one of
the grounds for rejection was that at Page-3, Béla-7, Sub-Serial No.9, where tleandidate
was required to give information pertaining to theperty of the candidate and his dependents,
the column was left blank. Sub-Serial No.9 of Seh.-7 at Page-3 has beenarked as
Exhibit-A.

23.  He has further deposed that in the nomination pageParesh Marandi at Page-8,
Serial No.8(kha) (Ill) (kha), four columns which rf@ns to the information relating to the
assets and liabilities of husband or wife, depenhdes.1, 2 & 3 have been left blank. Further,
in the nomination paper of Paresh Marandi at PagB8eial No.5(i) which deals with the
information to be furnished by the candidate remgaydpendency of criminal cases where
punishment prescribed is 2 years and above, SuétSdp.(Cha) is left blank. The entire
nomination paper of Paresh Marandi has been eanggkedas Exhibit-3.

24.  He has deposed that he had passed the order 64t&d8.2014 rejecting the nomination
paper of Paresh Marandihe entire order-sheet dated 04.12.2014 has beekedhasExhibit-

B. He has deposed that he had given the reasonirthadhe nomination paper of Paresh
Marandi, in the affidavit((Form 26), Part-Ka, Serial No.5(i), Sub-serfdb. Cha and Serial

No. 7(ix) and Part- Kha, Serial No. 8(Ka) are lefank. The candidate was informed to remove
the aforesaid defects which were not removed by dhedidate, resulting to rejection of his

nomination paper.

25. PW.-2, in his cross-examination, has further degakatin the first set of nomination
paper of Govindo Sen earlier marked as Exhibiti2Serial No. 4(1), in place of writing his
name, he has put tick/] mark. The aforesaid column has beerarked asExhibit-C and in the
second set of nomination paper of Govindo Senegantiarked as Exhibit-2A, at Seriblo. 4(1),

in place of writing his name, he has put tick fnark. The aforesaid column has been marked as
Exhibit-D. In the order dated 04.12.2014 while rejecting the nomimapapers of Govindo Sen,
he had given the reason, which is earlier markegkagoit-1/A.

The Form-26, Rule-4(Ka) of Conduct of Election &11961 is meant for providing
the PAN number and details of thiecome tax returns. The aforesaid column has bemked as
Exhibit-E.

26. He has further stated in cross-examination thatinduthe scrutiny of nomination
papers, nobody had raised aonpjection when the nomination papers of Irffan Ansaere

accepted and the nomination papers of Paresh Magamt Govindo sen were rejected.

27. PW.-1 Birendra Mandal is the Election Petitioner. He in his examination-in-chief has
stated that he was one of theandidate from 09, Jamtara Assembly Constituencyg an
04.12.2014, he along with his election agent Nilamidandal was present at the time of scrutiny
and during course of scrutiny when the Returnindic®f (PW.-2) had illegallyejected the

nomination papers of Govindo Sen and Paresh Marandi had also rejected one set of
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nomination paper of Nazrul Alam and had acceptedl ribmination paper of Irffan Ansari, he
had raised objection for accepting the nominaticapep of Irffan Ansari, but objection was

overruled.

28. In examination-in-chief, he has further stated thathe nomination paper of Irfan Ansari
in Form-26, Serial no. 4¢olumn no. 3, 4, and 5, there was no entry anchémbmination paper

of Govindo Sen and in one set of nomination paperNazrul Alam, the aforesaid columns
were also leftblank, but the nomination paper of Irfan Ansari veeseptedand the nomination

paper of Govindo Sen and one set of nominationrpafddazrul Alam was rejected.

29. PW-1, in his cross-examination, has deposed Heathad contested the Election of
Jharkhand Legislative Assembly, 2014 from 09, Jeantassembly Constituency on the ticket of
Bhartiya Janta Party and he has challenged theiarleof Irfan Ansari on the ground that his
nomination paper was improperly accepted by theuRetg Officer and theReturning Officer
had rejected the nomination papers of Govindo &drParesh Marandi.

30. PW-1 has further deposed in para-5 that he fmedsin para-42 of the election petition
that the Returning Officer has rejected the nonomapapers of Md. Nazrul Alam, Govindo
Sen and Paresh Marandi, placing reliance upon tbeigoon contained in Para 6.10.1 (xi) of the

Handbook of the Returning Officer.

31. PW-1 has further deposed that Md. Nazrul Alam baxdtested as an independent
candidate, whereas Govindo Skad contested on the symbol of CPI(ML) and Parestiakti
was an independent candidate. In para-10, he hassele thatMd. Nazrul Alam, independent
candidate had filed nomination paper in two sets, He cannot say in how many sets Govindo
Sen, CPI(ML) candidate and Paresh Marandi, indegy@ndandidate had filed their nomination

papers.

32.  PW-1 has further deposed that on 04.12.2014 a®018.M., when scrutiny of the
nomination papers was going on, was present upto 2:00 PM. On the date of scrukiayalong
with his election agent Nilambar Mandal was pressmii on behalf of Md. Nazrul Alam, his
election agent Kaleshwar Mandal was also presemvindo Sen and Paresh Marandhne

candidates themselves were present at the tinewdirs.

33. In Para-15, he has deposed that, when the noming#pers of Md. Nazrul Alam,
Govindo Sen and Paresh Marandere rejected, they had raised oral objection leeftire
Returning Officer, but they had not raised any ofipm beforethe Election Commission.

However, oral objection was raisbdfore the Observer.

34. In para-16, he has deposed that when the nominagiaper of Irfan Ansari was
accepted, he had raised orabjection before the Returning Officer and haddtrie submit
written objection whereupon he had said that he Ihesngiven oral hearing and he will look

into the matter.

35. PW.-3 Nilambar Mandal is the election agent of Birendra Mandal (Election Petitioner).
He has stated in his examination-in-chief that hen@ with Birendra Mandal, who was the
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candidate of Bhartiya Janta Party, was presenhemffice of the Returning Officer at the time of
scrutiny on 04.12.2014 and after scrutiny, the Rwémg Officer has illegally rejected the
nomination paper of Govindo Sen and Paresh Maramdi one set of nomination paper of
Nazrul Alam and he has further stated in para-7 thatennbmination paper of Irfan Ansari, there
was nothing mentioned in Form-26 at serial no. dyuron-3, 4 and 5, however the aforesaid
columns of nomination papers of Govindo Sen andriNa&lam (in one set) are also left blank.
However, the nomination papef Irfan Ansari was accepted and the nominationepapof

Govindo Sen and one set of nomination paper of Nakiam were rejected.

36. PW.-3, in his cross-examination, has deposedBivahdra Mandal had filed nomination
papers in four sets and further he had no knowldtlge in how many sets, Govindo Sen had
filed his nomination papers as a CPI(ML) candiddie. has stated in para-15 that scrutiny of
the nomination papers was held on 04.12.2014 fr@@QaLNoon till 4:00 PMThe Scrutiny was
held in the office of the Sub-DivisionéMagistrate, Jamtara and he had reached at verageutiny

at 12:00 Noon on the date of scrutiny.

37. He has deposed in para-23 that only some parthe&drutiny procedure was video-
graphed and entire scrutirgrocedure was not video-graphed.

38. In para-24, he has deposed that when the nomingémer of Birendra Mandal was
rejected, he had made an ogaotest and had tried to give written protest, Hutwas not
entertained at that time. He had not sent anyewritbjection to the Election Commission of India.
| find that his evidence is contradictory to thédewce of Birendra Mandal regarding his presence
when scrutiny took place.

39. Altogether six witnesses have been examined onlibehahe sole respondenR.W.-1,
Irfan Ansari, is the Returned Candidate. He in his examination-in-chief has stated that he
had contested the 09, Jamtara Legislative Asseraldgtion, 2014. Scrutiny of the nomination
paper was held on 04.12.2014 and apart from himcd@lidates have filed their nomination
papers, out of which two candidates namBlyaneshwar Mandal and Madhusudhan Tapadar
had withdrawn their nomination papers. However, tlfwamination papers of Govindo Sen and
Paresh Marandi were rejected aftecrutiny. The entire scrutiny of the nomination @apvas
video-graphed. In para-10, he has stated that ¢hdiled nomination papers in two sets.

40. R.W-1, in his cross-examination, has deposed thatmarriage was solemnized in
the year 2000 and he has four children. Krish Angarhis elder son who was born on
21.05.2002 and Ishu Ansari is his youngest son was born in the year 2013. In his nomination
paper at page-2 of Lolumn No. (i) and (ii) which seeks information aeding pending criminal
cases which are punishable for 2 years and more henthad mentioned about two criminal
cases, detaitlescriptions are given in para-9 of the cross-eratian.

41. He has further deposed in para-10 that in Form-26,Column No. 4, he had
mentioned the name of his wife namdRazia Khatoon, but he had not mentioned any other

name, so far dependents are concerned, as hiserhilere minors and they did not have any PAN
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Card or Bank account number, sdaib-serial No. 7 (Ga) of Serial No. 11 at Page Naf Part
— Kha of his nomination paper, the Column are dillgp as “Shunya” in Hindi and at Serial No.8
(Kha) (Ill) (Ka) & (Kha) at Page No.8 of Part-Kha of nomination paper, he hamtionedthe
value of self-acquired property as Rs. 86 lakhs #mel value of the property received from
inheritance as “Shunya” in Hindi. He has deposeat #t the time of scrutiny, he had matsed
any objection for rejecting the nomination papefsGovindo Sen and Paresh Marandi and
he has no knowledgevhether his election agent had raised any objectmnrejecting the

nomination papers of Govindo Sen and Paresh Marandi

42. RW.-2 Imran Ansari. He is the brother of Returne@andidate. He in his
examination-in-chief has stated that has no knowledge about filing of nomination paper
and theorders passed by Returning Officer.

43. R.W.-3 Azharuddin. He has stated that he was presantthe time of filing of
nomination paper of Irfan Ansari. Hgas examined on the question of irregularities cdteoh
by EVM machine to which he has deposed that he hasifisp&nowledge with regard to
sealing of EVM machines in his presence.

44.  R.W.-4 Abhay Kumar Pandey. He has no knowledge in how many sets Irfan Ansadli h
filed his nomination papers.

45. R.W.-5 Md. Parvez Rahman. He was the polling agemtt Booth No. 264. He has no

knowledge about filing of nomination papers.

46. R.W.-6 Ershad-ul-Haque. He was also the election agent at Booth No. 237 fandhas

no knowledge about filing of nomination papers.

47. Learned counsel for the respondent, on the othed,iguring course of argument relied
on two judgments of Hon'bl&upreme Court in the case Mfangani Lal Mandal v. Bishnu Deo
Bhandari reported in(2012) 3 SCC 314. Para-11 & 12 of the aforesaid judgment read agun

11. A mere non-compliance or breach of the Constitution or the statutory provisions
noticed above, by itself, does not result in invalidating the election of a returned
candidate under Section 100 (1)(d)(iv). The sine qua non for declaring the election of
a returned candidate to be void on the ground under clause (iv) of Section 100 (i)(d) is
further proof of the fact that such breach or non-observance has resulted in materially
affecting the result of the returned candidate. In other words, the violation or
breach or non-observation or non-compliance with the provisions of the Constitution
or the 1951 Act or the rules or the orders made thereunder, by itself, does not
render the election of a returned candidate void Section 100 (1)(d)(iv). For the
election petitioner to succeed on such ground but also that the result of the election
insofar as it concerned the returned candidate has been materially affected. The view
that we have taken finds support from the three decisions of this Court in: (1)
Jabar Singh v. Genda Lal; (2) L.R. Shivaramagowda v. T.M. Chandrashekar; and
(3) Uma Ballav Rath v. Maheshwar Mohanty.

12. Although the impugned judgment runs into 30 pages, but unfortunately it does not

reflect any consideration on the most vital aspect as to whether the non-disclosure
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of the information concerning the appellant's first wife and the dependent children
born from that wedlock and their assets and liabilities has materially affected the
result of the election insofar as it concerned the returned candidate. As a matter of
fact, in the entire election petition there is no pleading at all that the suppression of the
information by the returned candidate in the affidavit filed along with the
nomination papers with regard to his first wife and dependent children from her and
non-disclosure of their assets and liabilities has materially affected the result of the
election. There is no issue framed in this regard nor is there any evidence let in by the

election petitioner. The High Court has also not formed any opinion on this aspect

48. Learned counsel for the respondent also relied hejutlgment passed inthe case of
Mairembam Prithviraj v. Pukhrem Sharatchandra Singh reported in(2017) 2 SCC 487.
Para-23 & 26 of the aforesaid judgment read asrunde

23. It is clear from the above judgment in Durai Muthuswami that there is a
difference between the improper acceptance of a nomination of a returned candidate
and the improper acceptance of nomination of any other candidate. There is also a
difference between cases where there are only two candidates in the fray and a
situation where there are more than two candidates contesting the election. If the
nomination of a candidate other than the returned candidate is found to have been
improperly accepted, it is essential that the election Petitioner has to plead and prove
that the votes polled in favour of such candidate would have been polled in his favour.
On the other hand, if the improper acceptance of nomination is of the returned
candidate, there is no necessity of proof that the election has been materially affected
as the returned candidate would not have been able to contest the election if his
nomination was not accepted. It is not necessary for the Respondent to prove that
result of the election in so far as it concerns the returned candidate has been
materially affected by the improper acceptance of his nomination as there were only
two candidates contesting the election and if the Appellant’s nomination is declared to
have been improperly accepted, his election would have to be set aside without any

further enquiry and the only candidate left in the fray is entitled to be declared elected.

26. Mere finding that there has been an improper acceptance of the nomination is not
sufficient for a declaration that the election is void under Section 100 (1) (d). There has
to be further pleading and proof that the result of the election of the returned
candidate was materially affected. But, there would be no necessity of any proof in the
event of the nomination of a returned candidate being declared as having been
improperly accepted, especially in a case where there are only two candidates in the
fray. If the returned candidate’s nomination is declared to have been improperly
accepted it would mean that he could not have contested the election and that the
result of the election of the returned candidate was materially affected need not be
proved further. We do not find substance in the submission of Mr. Giri that the
judgment in Durai Muthuswami (supra) is not applicable to the facts of this case.
The submission that Durai Muthuswami is a case of disqualification under Section 9-A
of the Act and, so, it is not applicable to the facts of this case is also not correct. As

stated supra, the election petition in that case was rejected on the ground of non-
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compliance of Section 100(1)(d). The said judgment squarely applies to this case on all
fours. We also do not find force in the submission that the Act has to be strictly
construed and that the election cannot be declared to be void under Section 100(1)(d)
without pleading and proof that the result of the election was materially affected. There
is no requirement to prove that the result of the election of the returned candidate is
materially affected once his nomination is declared to have been improperly
accepted.
49. Learned counsel for the respondent further subdnittat the Supreme Court has held
that mere finding that therbas been an improper acceptance of the nominatmerpis not
sufficient for a declaration that the election isidv under Section 100 (1)(d). There has to be
further pleading and proof that the result of thiecton of the returned candidate was
materially affected. However, there is a differeniscetween theimproper acceptance of a
nomination of a returned candidatnd the improper acceptance of nomination of arherot
candidate.

50.  Further, learned counsel for the respondent wtelerring to the evidence of PW-2
Akhilesh Kumar Sinha submitted that PW-2 in hisoss-examination in para-31, has
categorically deposed that he before rejecting ribeination papers of three persons namely,
Govindo Sen, Paresh Mararahd Md. Nazrul Alam, had informed them orally, boéy had not
filed any written objection. In examination-in-chief this witness, the entire order sheet has been
marked asExhibit-1. In Para-7, 9 & 10, he has deposed that he has ge&sons that as the
affidavits were incomplete, he had rejected timnination papers of Govindo Sen. Further, in
separate order sheet dated 04.12.2014 while negectomination paper of Govindo Sen, he had
mentioned the reason that the affidavit in suppdrthe nomination paper is incomplete and so,
he had rejected. The separate order sheet dated.2d14 has beemarked ag&xhibit-1/A.

51. Learned counsel for the respondent further subdhittest PW-2 in para-13 of his
examination-in-chief, has deposttht in order sheet dated 04.12.2014, he had nmeatighat

while rejecting the nomination paper of Paresh Mdrahe has given reasons that in Page-8,
Serial No. 8 (kha)(lll)(kha) of the nomination papevhich deals with assets and liability,

some columns are left blank.

52.  PW.-2 in para-14 & 15, has further deposed tha eatof nomination paper of Md.
Nazrul Alam, which was submitteth Hindi was rejected and he had mentioned theoredsr

rejection of the nomination paper of Md. Nazrul ilavas thatColumn-9 in Page-8 was left blank.

53. PW-2 in para-23, has further deposed that he dwadpted the nomination paper of
Bishnu Prasad Bhaiya, who had filed the nominapapers in two sets consisting of 14 pages
each, which have been marked Bshibit-6 & 6/A and although in Internal Page-8 of the
nomination paper, first segerial No. 8 B (lll) was left blank, but Bishnu Baal Bhaiya had

already given detail descriptions in the below owoiy so itwas left blank. So, his nomination paper

was accepted.

54. PW.-2 has further deposed that so far the Retubaedlidate Irfan Ansari is concerned, he
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had filed thenomination papers in two sets consisting of 14 pageh. Thenomination papers of
the Irfan Ansari has been marked Eshibit-5 & 5/A. He has deposed that in the first set
of the nomination paper, in Page-1 of nomination papetrfain Ansari under Serial No. 4 at
sub Serial Nos. 3, 4 & 5, it was written as 'sungaHindi and at Page-8 at Serial No. 8 (kha),
in columns of dependent nos. 1, 2 & 3, it was emntas “sunya” in Hindi and in second set of the
nomination paper, in Page-1 of nomination papelrfah Ansari under Serial No. 4 at sub Serial
Nos. 3, 4 & 5, it was written as 'sunya’ in Hinddaat Page-8 at Serial No. 8 (kha), in columns
of dependentnos. 1, 2 & 3, it was written as “sunya” in Hindde has deposed that as
Irfan Ansari has no dependent, so he hadgie¢n any particulars and it cannot be said that hi
nomination papers have been improperly accepted.

55. Learned counsel for the respondent submitted timathe basis of the evidences, both
oral and documentary, mainty PW.-2 Returning Officer, it can be said thastis not a casehich
falls under Section 100 (1)(c) of the Represemattdb People Act and so it cannot be said that
the Returning Officer had illegally rejected themrmpation papers of threeandidates which has
materially affected the election.

56.  After hearing the parties, detail analysis of th@ences,oral and documentary, adduced
on behalf of the parties and after going througé jidgments referred by the parties, | find
that in view of the deposition of PW-2 read wehidenceof PW-1 Birendra Mandal and
evidence of PW-3 Nilambdfandal, it cannot be said that the Returning Officed improperly
rejected the nomination papers of Govindo Searesh Marandi and Md. Nazrul Alam and had
improperly accepted the nomination paper of Irfan Ansari.

57.  So, | am of the view that the election petitionas ffailedto prove Issue Nos. (iii), (iv), (V)
& (vi). So, Issue Nos. (iii), (iv), (v) & (vi) aredecided against the election petitioner and in

favour of the respondent.

58.  So far Issue Nos. (vii), (viii) & (ix) are conceghdearnedcounsel for the election petitioner
has not pressed and has m@mlvanced any argument on these issues to proveageeand so no

finding is being recorded on these issues.

59.  Accordingly, the instant election petition is devaf merit and is herebglismissed. There
shall be no order as to costs.

60. Registrar General is directed to send an autheéetlaapy of this judgment to Election
Commission of India and alsdhe substance of the decision to the Hon'ble Spedkarkhand
Legislative Assembly, Ranchi.
Anant Bijay Singh, J.,
Jharkhand High Court, Ranchi

The 18" December, 2019
Sunil/AFR.
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