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fawT:- AT SIR@US 3Ta AT GaRT JfAT- Secfe Ulo (TH) HEAT-654 3T 2018
H TR 3So To HEAT: 6171 /2018 H feaAter 04 RAdes’, 2018 & Uik 3¢ & gRUeT
H gras [aaed aur R [@umr arr vea At w & smels & gy fasfor
faemeia aifarqasr d&ar 348 (s) Ta 356 (s) featieh 01.02.2021 & %A #H el 08.07.2021
N e ANl dieaifa dfAfa & doF A Fa AIAGAR A TIed Al 99
Qarigd Hgreh AT U A A M EHareigd Hgre IHAIAT H dar & &
3 FeArg @l Yed PeeAfadl & TUCERT HAeeN Ja @ S Woalld Jaled el &
g H |

TRHT WO: Fofdofdo-01/fAfA%r - 04/2016—4296--5 TaET AgsT OV, dcahrailed
e HAGAT, 97 fAATT fAHRT gart HEw AfAIAT FRIET, TS 3T 9Y IYHT,
SIR@US AT H IGEATTA AT HAThe H 3TaecR T 9ai TR Aeddld g TAS-TAT
W G AT Ud 3T GIfSRRY S 3earde AT T ATl §1G H S gaRT AN
SIRGUS 3Td «IITed, Jdr H ARSI HEAT: Seofe o (TH)-654 3TH 2018 GRR &
I § FelIT T U Wealladl & TUGERY GgR IFTRAIF0T Far aei-1 fFgATaed, 1939 &
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WAl & YR 9T delell Feia @ oAl HT 30adt omeT Ffgd Jeld el g U
WHR F A& Sor 1 9rdar fhar I |
(2) 3ea@T ¢ T sR@us AfATFor dar AgfFd AgaAmach, 2016 gur fAaTor fasmel
ARG TAT FEIT 2376 (s) EeTioh 12 310, 2016 § IJAHRT gl & U2dq  SIRWUS THR
& Iefe H e 03 #S, 2016 T YHTAT FT I8 T 3&d Ay & worg & R 3ifdz=or
qar fagATae, 1939 @ TRIEAT (Repeal) & far s=am| @8 f@gATE@el, 2016 # FHAdTeH
AP & 9§ W Uealtad &g JfRIF0T Ao F B &1 g Ay & fGar am=m|
AT SIRWUS 3¢ AT H A9 [ATATEGel, 2016 & WUl A FaAldl SeoAdtel ATfen
Seclo e (TH) Ho- 3027 / 2016 U ey TAFY dar H feaArd 17.08.2017 & 91k
edRHA A ¥ TEfAd arer & 3ifdd Gehel HI U TR TGS JTAIAT & HRIITeh
IFIAT & UG W WedAtd H ogR FAIFOT Far F91-1 IAGel, 1939 & TI@aYm=Ar &
qTelel ¥ T TAger feam aram |
(3) AT €Y, & EART 3TTR UG W eddid & AT T I 3l W g fAAor
fqeTmeT CarT wIfde, YeMEleer GUR Td ASTHANT fIOmT & AT &1 98T &d gu
gafa dfaer fear 19.02.2018 &t i fGHET 1 gsaifehd Fr 15 oA Fifer wifAa,
sRmafaed GUR U AT fIHTeT & uAieh: 743 faAieh 25.01.2018 /4 Tsd TR & 3refieA
gy Weafaal & ST |/ &1 Aoty Or = a1l gcgaEy FifAe [{amer @ [
WA e 22.02.2018 FF Frod G -
" gfota aRTUfT & Weafa & Ragarfs Aes F gl [{emr 3 TR @ @oig o
Fehell & 1"
(4) 9y AT e gaRT 3IWIFd WA H dlg T W.P. ( S)-3027 / 2016 H &=tk
17.08.2017 &t 9IRA 3aR# 3meer, faea= #gifaFar & AT vd FIfFw, geamafas
YN TF TTATNT fFeeT & 9=ih: 743 f&eAih 25.01.2018 & 3HTelleh H TISC HAT & 8
geT: festieh 23.02.2018 &I 3ad AfUHr FfA® fGHET H gsoiferd H TS|
(5) 38 &g TsT [AAT H Uleadld UGl el I HifHd QAT gaJie: 743 fetin
25.01.2018 ¥ o9 Uk &r 3afr & & s OV, Ggras JfRIAT, TET 3T 9T 3THTT,
SIR@US, AT H IEEAIT B §U [&aTih 28.02.2018 T Faifeigd g | (6) 9¥ fdATOT
faomr @ qd gsoifed d@faer # wiffs werafas guR vd TosrsT famer & ot
fetieh: 21.08.2018 &I Uroel § 31 foreehT RIART 320 fAe=tad &:-
"6. A OY & GART FATIA ATAGT & AT Heleol AT 4 ( Status of the Quota
posts after last promotion order dated 13th July, 2015) &# AT 3Td AT
gaRT L.P.A. No. 106/2015 # fa&efih 28.00.2015 &I UIRA 3edRA 3G T
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HATAT Hafed AT &l #9107 (1990) 2 SCC-715 ¥ wqfaa faura &
el H FIAUT HaeT & FRIUTeF AfAITAT & g6 W [affiea Fife F ggumens
I IFFAIAT U arEaiass fUfd §r aoer fr =i ¥ 3Fd & AHFER SRS
AT & 28% UG, Do BEAlAURY Flld AFIATHT § T o7 §, § ARGEd
Fifc & for R Fler T 31R™F deadtad & 378, STafh AHTT I & TGHRDT
P UledATd oIl UGl T IS &l 9UH Tscar Ig Tufa wfde wausd $r e &
fAaAfavey udia g, ecifer I8 gy FHmT & earT THeT ol S & faw
g gl
7. TawgeTd AAS H AT FRWUS 3= #1ATeld ganl L.P.A. No.- 106/2015 H
featier 28.09.2015 & IIRA HedRHA G AT Haled AT & =1 =0T
(2015 ) SCC-292 & URTENE 36 FAT (1990) 2sCc 715 FH URENE 44 (C) TF (G)
ST el Bl & |

AT 3IR@US 3Td A & L.P.A. No. - 106 / 2015 & T
28.09.2015 &I IIRd =IIATCLA HRAFNT 372T-

"3. If the public service commission is taking examination of 200 candidates, at a

time, then the Government will arrange those 200 candidates in a seriatim number
for the post of Assistant Engineers. This is not permissible because first 28 will be
diploma holders, from 29 to 90 there will be degree holders in Engineering (Direct
recruits) and from 91 to 100 there will be the candidates who are from Junior
Engineer and who have cleared A.M.LE. examination. Perhaps, this aspect of the
matter is lost sight off by the respondents-State Government and unnecessarily more
than 62 percent direct recruits have been arranged at a time, in a seniority list, which

is not permissible.

4. At a time, there cannot be more than 28 candidates in as seriatim number who are
diploma in engineering as well as there cannot be more than 62 candidates who are direct

recruits degree holders in engineering in every 100 seats."

ATAT Faled AT T A1 0T (2015 ) SCC 292 FT IRETE 36

"In the absence of any provision for consequential seniority in the rules, the "catch-up rule"”
will be applicable and the roster point reserved category promoties cannot count their
seniority in the promoted category from the date of their promotions and the senior general
candidates, if further reach the promotional level, general candidates will regain their
seniority. The Division Bench appears to have proceeded on an erroneous footing that
Article 16 (44) of the Constitution of India automatically gives the consequential seniority in
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addition to accelerated promotion to the roster point promoties and the judgment of the

Division Bench cannot be sustained."”

AT Hafed e &7 91 30T (1990) 2 SCC715 &7 UREIT% 44 (C) TF (G) -

(c) "When appointments are made from more than one source, it is permissible to fix the
ratio for recruitment from the different sources, and if rules are framed in this regard they
must ordinarily be followed strictly.

(G) The quota for the recruitment from the different sources may be prescribed by

executive instructions, if the rules are silent on the subject.”

8. Gt ol § & fau faomfm g9k 2074 f&Tis 04.04.1985 & €@rT Ha9T &
T &l 390 Helld TGGIABRT P 3TdR UG W Y& &l I8 UledAtad Hr fafr &
HAET THIT H Wewild TeTlT el & Gt H feen-fader fea g |

9. aftTd aives & 3daa &fsere ta 7 & 3ifhd axal & 3eid & AT A H
g el IGURPT HI AT HfFAITTOT FarfagATGell, 2016 & Igd 8l & d Uleaifd TameT
&I 95 §, O 30AFT HisHr8 H aoTd Od TFHRNT 93 & Jaumei & Aelld H dedid &
Iy Fafod HfAAT (@@F fFeg Dedfd & dfaa HfAD) & qdash weng @ deifa
Yeld #e 8 FARIT Fa Fa H quAeT Ferrdr A4t @ fEar S gehdr g1

(7) FIffw FART & 3IWFad oaol &t 4 Tcaea Alg O, JdI-igd TgH ATRITT I
grcd 3aTdest (fesTier 13.08.2018) gy fa&T0T fasmer & fagaondis g AfRzar
Oetfd & fAgad) & FRues APIAT & 3TddR Y& W FAg H Yoad et H
faf & yderel g ¥ Yieaild oy Sl @ HafOa # feoqouft &1 wfs+r06, 07 Ta 08 #
ifRa dzal & 3l H HsHr-09 7 fARd WA G 21.08.2018 & 92 faAToT
faemer & fear )

(8) 3WIerd YR W YA TIHTT adRT FHGN R f&aiieh 12.10.2018 I AdeT ITdd
g3 & sIR@us feEer aafagfea AuaAmEd 2016 & Hfdud F@dysT & FRas
gferarelie &, 9T Ay & 3muR W & FRiuTes IfAIar & gg W A 9Y v Iy
& HleeATd g T9aR fhar Sem SaEa gem|

(9) 39 &g AT °IY GaRT AT SIREUS 3wd AT H dig H0: Ssefe Ule (TH) HO-
654 / 2018 H ER&IT 3o To F0-6171 / 2018 H Al 04.09.2018 HI HITAIT TUSHS
EanT aRkA 3neer fgar mam, At faeAaa g-
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"Order No. 05/Dated 4th September, 2018
IA. No. 6171 of 2018

"The main point involved in this writ petition is as to whether Jharkhand Engineering Service
Recruitment Rules, 2016 shall prevail over Bihar Engineering Service Rules, 1939 or not. Under the
latter Rules, Assistant Engineers coming from both Graduate and Diploma streams are eligible for
promotion to the post of Executive Engineer. Under the former ie. 2016 Rules, only those Assistant
Engineers who possess degree in engineering are eligible for promotion. In the batch of the writ
petitions which are being heard along with W.P. (S) No.-3027 of 2016, operation of 2016 Rules has
been stayed by an order passed on 17th August, 2017.
The applicant in the present writ petition comes from the diploma. category and has already
superannuated. His complaint is that in spite of there being restraint order upon implementation of
2016 Rules, the authorities are not considering the implementation of 1939 Rules for the purpose of
promotion. As the applicant has already superannuated during pendency of the said batch of writ
petitions, no substantive relief can be given. However, the authorities may consider his entitlement
for promotion applying the 1939 Rules and should bring to our notice his position on the next date of
hearing.

For the reasons already indicated, we are not passing of any further order on implementation
of 1939 Rules, The subsisting order already covers that field.
Matter to be listed on 13rd December, 2018.
The instant I.A. shall stand disposed of in the above terms."

Sd/-
(Apiruddha Bose, C.J.)
Sd/- (Aparesh Kumar Singh, J.)

(10 ) AT @USWS & 3WIFd doTd A eTih 04 RAdFsR, 2018 & ureled & &7 €W,
QarfAgd G AIAIAT SarT 39 3eAqTdeed festieh 08 3rarger, 2018 I & ¢d gU
3= witsR @ gfafaf & a1, e quel @adAEe & 3R W S #@ oyed
SiedAtd fafs & ¢ Wedfd &7 9N TaUR &tel &l TdAdeet fondm aram| gaf:  ({delell weira)
3#ATaesT 7Gsleh13.12.2018 TG 01.06.2019 & &1 A €W & @RI 3IUer foham 17| 3o
HH H FfAF, gerafas GUR U T faamefir g=ie: 15 / #70-16-26/ 2018- &T0-8360
e 08.11.2018 & 9 fAHTOT fGHET T ARIFHAT H Feodld & eI W AR F
§U AT AT $l GHAT JRd e TF Fd HRATS I Gl HIiHd [THAT Hl
AT 3Ty A HT WH AT AT |

(11) 77 faAToT fasmer A [/ffed TRt W $a FHET &7 A 9¥ carr GAfda 3samaed
Held: dcd &7 ¥ Agad ud S #§ dar Fafag e @ sfdgant & adzar
fEiRor 3R TEqaR 3o¢ fqemmer & carr & 71 Wiedltd & & QU Serarel ar &
¥ §afd grr @r S 4V & e # P 13 ded ®9 & fAgEd rfdaansi
(FeR H TaT AT T Far T dr =0T N, T F T0-1F 41 Toica &g &
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AT 3ifehd & e et 7 A 99 & anr 3eor@ fram a7 § T 39 g e
qIRAfAS I Al AAIAT & dg W gl & FRUT feAth 23.07.1985 HI YA IRIETT
fed aur s AT HA F0 - 2§ 13 o7 S uREfAs W &g JAAIar & & A
feetrer 11.09.1985 Ua 31 THeet fATAAT &I gaFd glehl YUH Aerere &A1 geTatei
FAT AFTAT & Fg¥s FAAIAT & g W AuRd Fremafyr g avf & T« W AT 02
ay # & e IPIAT & ug W oA 27.06.1987 AT Weold AT TgMIeh THIAT
T g gdr 7 T AuRa R o Ak s IR | 3TEaR el o
HAYTeS ATRITAT F ug W e 23.11.2009 F g ¥ qur 3refietor JfAITT & g W
festisr 03.02.2016 F worrg & IfAT WAl wereT & 715 § |

3Fd & HH H AT 9Y & ganT I8 Y Ieor@w fRar wmm § R sfewfoa feer
T # Fiig AAIA & ug W @ §U & 3= Rem g dfegsor e grea
FeldTel I hddl GlcdTgsl & ¥ H 3oToh folT 59 &I FHem@rd qoT gl W 3 gfaera
Ay @ler wgrrs ATAIA & 9g W Wewild &g 3Ueled AT qAT IuGad Heldel FAT &
el 13 el HAIAT Qa1 A AT 99U & qd & Af@GFor 33 & degar @ A
Al T To THo 3o Fo 3T Witd & forv feiRa 3 ufderd @ wler & fawey
Weadld & gheR oIl | AT O & 3q1agd & a1y (R Tt & Annexure-17 ) Heldel
I & 3T A H ITad v 13 e TS W WgEd Feirg AfEdar w1 A
fgar am=m, S A 89 & FAT AT F AT 99U 96 R Agfaa fafd (09.12.1982 ) F
a1 & aut & 3ATq feAT® 23.07.1985 F vd 3T FeaA-fAeet fafdat & e afsfas
W Agad & W EFId aig d AAT Hafed A6 & A6 f&aTim 09.04.2015 &
e F Far FAIfAaT R T sl ifdar §
(12) 38 YR 9¥ fAHATOT fdmer garr aifda #Hdeg & 4 9w & canrr A voiea &g
aifed 3T 39 A8 & ¥ AT dee JRIAET & JedcAs adadr & gar
Qg fd 3N 3TaR 9l I et [GaROT 71 Grar HIARIRel A6 AlAR AT
3T ST & W.P. (S) No.-654 / 2018 & 3iddd 1.A. §&AT-6171 / 2018 H =i
04.09.2018 & UIRA ARG & 3elieh H A O F IJFAY 3EAFT H &1 Aoy
fasmefr 3mcer €0-5359 (5) festie 31.10.2019 g@rT form 73 |
(13) &Y °Y HarAgd Hegs AAIAT ¢arT HET g H FeIfUd X Tk IerdcsT
fear s 05.11.2019 f&am /=T, TEH AT SIRWUS 3T #a137eld, T GaRT Sscfe o
(TH) H0-654 3% 2018 H gRR 1.A. HEAT: 6171 / 2018 H eIl 04 f&dw=R, 2018 i
aid 3meer & Ut & R 3fATF0r Yar get-1 fFAgaATaeh, 1939 & grauret & el
ay fAATT fanmer Sgad T #§ FAg JAIAT & Entry Grade 9¢ TR aRSSAT H Felrd
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&l ved Weddfd fafdr (s{darah gema) @ 7 Wieafadl wiffs fasmer & wweigsa &figd
F T IHGUY N gU TAwiferd AmHer T FHET 37hr 3UTefd & e &1 3o
frar arar #t Oy garT 3igem cuad fRar e R gy AETor fawwr § sRRa agd
FEfT HAT (ST IEAINT FaAlT I Tloedicd G ATHS I 47 H 5@ 7 ) & JHG A
FHIET IEITURRT TR A w907 FHET 8T g1 FohdlT |
3Fd F¥IdeA A AET TR cdRT Hald H ol HUA dfo Ho Yo Ho: 5593 e
05.11.2019 & 9y TAHAOT fdeer 1 Sofd §U ARy 3ifehd fhar amr f 3mdes &t
ol 3oTch FHET $H HAHA & Seqgar FHeT & S| 3 J3 i 3aerd " 9y
fAoT Tl g3 5450 (S) oAl 08:11:2019 & HET Hidg, SIR@US &I arg el
U 3T I g U 3MME eefieh 31.10.2019 & 9iet sl 15 |
(14 ) oy AT fqeer & 3uqera e et 31.10.2019 & faway 4 €19 g@rT U
faeqd 3rgrdesT festier 25.11.2019 §&T: AT FiUd FRWUS & &d §UT f9aH 27 (4) (a)
& ded #AHS H §Eded X SIRWUS FRIUMR [Tl 390 TR & FHET /
HFHAUT T Y AT IAT| IFd 313G W AET G SIRWUS ¢all Ya: Hald
Y 3oToh HRATI YYUT F&IAT: 6081 featier 27.11.2019 ¥ A9, g RATOT fFHET °l
AR & PR FRAS FT GRar 39 F gaey fgar |

3% 3ATdET W IR FRAS g ATT ARG & GHET HH UM 780
forar o mer 3R & & Tefa @i Speaking Order # 3R #ArfeTd ¥ AT
I H SrRIX fohar a7 |
(15) & °IY FaAgd HgrIeh HTAIAT GIRT 36 AHS H AT HEIHA S Hallgd
Hgdee festieh 15.06.2020 § eATTIHse fham o=, forass wder # HEegHN afKarey &
TT-feoqult H0: 3800723 feslier 03.09.2020 & ATH I FHET SoAd 3NAEeT feeTish
25.11.2019 & AT 05.11.2019 & 3Tellh H el vd Tfoewr 3o i &1 Ay
e &l e g 3|
A A & AT AR 25.11.2019 H afoid aeat i Negar wd Fegd a=em
Aol TR W AT 718 e Jeaa: et dAdea aifsa gan-

(&) 3Tl YhtoT A ATl 3mger Ho: 5359 feaieh 31.10.2019 & SaRT AT €1%
& GId &l 3Edpd fhaT 1| AT T & 3ad 36 fesieh 04.09.2018
& fawcy 15 3N SRR A8 forar arar 3R o & Iguraed yfdded AT 3T
AT & FHET Affidavit & ATETH § I@T ST HH |
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(@) FHROT AU F fawey A 99 & ganT AT R4, SIR@Us H GaIfdd
e R faeqd 3Ide fesiiep 25.11.2019 W AT Hidd & FAGY & fe]dTelel
F FR 3% THET ST AL S TH oA |
(31) T YHUT H HETAT 39 dc TEIH ATRIAT U A OV FHT #AHAT Feat
WEel & dolg I @ o6 A Oy & o # [gad iy AfRIasi & 398 g9
TS HAIAT & 9g W Weadld & A A 9 &1 a{Iar g #§ ¥ W A
€Tl Y@M T BT o Seg Terdeh JfHIAT & I8 T Uleeliad Te1Ad HiAAT o ga
& e S oY Rufa &7 4 9w & grar fAareiT gdia g g |
(&) afotg aRfEufa & 4 oy # gere 3T F ug W d=afa i [T =
AT EIdel W dld §U 3Td Y&l W Wedld & FRATs AANT 3T ATy
AT el 04.09.2018 & WiRd ARG & 3elh # Ry o= & AfAg
faomefar amger H0: 5359 f&aid 31.10.2019 W YaAfOR o Iet & foeg W
ITaea v nfad & |
(3) A 9Y & 3 o 3R aF A U WHEEH g deT e fIIar va
gET AN FId FAR ded Fergsw AFRIar [@rafa gl & dafagd gerfas]
AN 1 ALY SIRWUS 3=d A H HAT: W.P. (S) No.- 2189/2018 Td
W.P. (S) N0.-5726/2017 3eTaT-37el9T &R gl Ife A 9IY &l ITadk Ug W IR
T ¥ TWHR Noolfd Y&l HIdl g dl oI aledl GeIaniRAl &l T Gleatfad U
AT B 3R g8* o gadhr aligar gt & ot @iy JHraeges g |
qd #A Felg FfRIA3T & gdIar gatlh v A # fanniy @R Fo:-02 /
Fro (fd0)-315 / 2005 ($1191) H fdcared FAgIfaedr ¢aRT AT Halod AT &

FITATSA T gATell ol WIATTT fham o/ ar & & 39a 3IMWeRT & 9fa Toer gheRrt &
AT TSR Y& ThAT ST vl ¢ |

(@) 3Fd 3T H A OY Fafagd dge Jffgar g Fafor fGemr gae,
SIRWUE, AT & Weadld W TIR A THT SA% 3eld o AR AfFTansit (Sretenr
ot 3R H fRar ar=r B) & o Weafd &l gl Afhd sad qd fasmer ganr
e ey dEam: 5359 i 31.10.2019 f5@et 4 €1W & g9 A 3rcdipd fhar
AT B, A Ge Ad gUu Ay e douard ager -gg- faa fasmr & oA
UTcd el BT |
JUFd Aded WX feeTieh 18.09.2020 1 AT HEIT (&) #HAT &
37T T e H IS |
(16 ) 3Wed TTHRNT Aded U9 JEdd W feeTieh 23.09.2020 T AT TTHRNT (HE)

HAT GaRT o=t 31¢er fear ara -
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1. Ys& 104 / f&0 3721 'A' & el # Td wEgd E@fRe & gss 88 / feo dr
FRATS H FaTH TR & IFJHAGT 9red 81 fhd S & HRor fFsmeir smeer
TEAT-5359 feaAieh 31.10.2019, 3eer faeta fafes |
2. 4TT ¥ig & do o Yo Fo: 6081 f&elich 27.11.2019 & wy THATOT faHm@T i
AT A vd AN Teaea A Oy, JaIfg T TS AfRIAAT F1 313918 fe=tieh
25.11.2019 (90-919-831 / Jo) o 3MTeller H AT 9eara 37er ‘& (Y53 107 / fTo)
FegAfed |
3. fafer fasmer & wrewH § fagaeT AGf¥aedr &1 Aded yred & dgwid fad
fqermer &1 Adew Witd A §U UFd YEd@ & @Y GRwr 15 Al & 3l
gEaiaa fRar o |

(17 ) ATAAT AEIAA AGIGT & 3WIed A & 3ellh H GavaA Aafy emr & ddey

AT rar] At fHET & fed 01.10.2020 Y 9Icd AdT T R Hestdd

s The representationist are all appointed as Junior Engineer on 9.12.1982
and they are claiming seniority and promotion to the post of Assistant Engineers claiming
parity on account of being senior in the cadre of the Junior Engineers-vis-a-vis Rajdeo
Singh and 12 others. Under Rule- 11 of the Bihar Engineer Service Class- Il Rules, 1939
mandates that when the case of junior is considered for promotion the case of seniors will
necessarily be considered.

Similarly Rule 17 of the Bihar Engineering Service Class-11 Rules, 1939 also mandates that the claim
of the seniority for promotion would also arise from the date his junior is promoted.

Although the said Satyadeo Mohan Ghosh, Shyam Das Singh and Sanath Kumar have
been claiming seniority and their consequential promotion to the post of Executive
Engineers and onwards in a group of litigations on behalf of the association but after
issuance of the order in 2015 for 39/40 ad-hoc engineers who came to be
regularized/promoted as Assistant Engineers, Superintending Engineers and Executive
Engineers they preferred the writ application being W.P.S. No.-654/18, 2189/18 and
5726/17 claiming shifting of the date of promotion and seniority. All these persons have
since retired and are claiming notional promotion. At this stage their notional promotion and
grant of seniority would not be treated to be a precedence vis-a-vis those who have not
moved for promotion before the Hon'ble High Court and it would not adversely affect the
current incumbents holding the posts in the cadre.

In the case of representationist an order was passed on 4th September, 2018 by the Hon'ble
Division Bench consisting of Hon'ble the Chief Justice and Hon'ble Mr. Justice Aparesh Kumar
Singh which is as follows:-

Unquote
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It is a trite law that right of senior for promotion matures the moment his junior is
promoted. In this regard reference can be made to the judgment reported in 1994(5) SCC
450. The Hon'ble Apex Court noted that the right matures to be considered from the date
their junior is promoted even though they were not eligible for promotion but since their
juniors were promoted, their claim had matured.

Similarly in judgment reported in 2008(1) SCC720 the Hon'ble Supreme Court relied
upon judgment (R. Prabha Devi Vs Union of India and others reported in 1988 (2) SCC 233)
stating that where the juniors have completed the eligibility criteria for promotion then their
seniors would also be considered even if they have not completed eligibility criteria for
promotion, thus if the junior to the representationist claiming to be regularized on promotion
as Assistant Engineers in 1987 and the department granted them the status of Assistant
Engineers by treating them promoted from the post of Junior Engineer although in less than
2 years time since some of them have been appointed as Junior Engineers in 1985 is an act
of State which gives the right to the representationist to claim same benefits because
admittedly 13 persons out of 39 ad-hoc engineers are junior to the representationist and
therefore in this light Hon'ble High Court has given direction to consider their case.

In absence of any rules, the seniority is to be reckoned from the inter-se-seniority in
the lower basic cadre (reference 2004(3) SCC 723).

It is also well settled principle that the fruits of litigation is always given to the persons who
assert their right in the Court of law and not to person who merely sits on the fence and observes the
litigation from outside. The person who does not approach the Court would not get benefits and
therefore, in my opinion these representationist alone should
be granted their seniority and promotion (reference in this regard can be made to judgment reported
in 2015 (1) SCC 347).

It is also settled law that an employee is entitled for retrospective benefits with
consequential benefits even after retirement if he was not promoted due to laches of the
employer and if his juniors are promoted (2013 (4) AJR 93 and AIR 2015 SC 2094).

Seen from the above perspective, the claim of Satyadev Mohan Ghosh, Shyam Das
Singh and Sanat Kumar can be said to be a genuine claim and as has been noted in the
note-sheet at Page-100/N they would be entitled to be promoted as Assistant Engineer
w.e.f. 27.6.1987 (when Rajdeo Singh and others were considered promoted as Assistant
Engineers) vide resolution No0.-6977 dated 15.09.2014 and they are also further entitled for
promotion as Executive Engineers w.e.f. 23.11.2009 (Rajdeo Singh given promotion as
Executive Engineer vide Notification No.- 8433 dated 1.12.2014) and consequently to the
post of Superintending Engineer vide Notification No. 743 (S) dated 3.2.2016.

The representationist can also be given their consequential fixation of pay and

differential arrears of salary and the exercise can be confined to these three persons since
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they have approached this Court and others have not. Consequential material benefits also
has to naturally accrue. Reference in this regard can be had to the decision reported in
1990(2) PLJR-248. Provisions of rule-58 or 74 of the Financial Rules would also not come
in the way as those rules do not deal with cases of retrospective promotions given
retrospectively when the promotions had become due but were not given due to latches,

After the decision is taken an appropriate affidavit communicating the decision of the Govt.
can be filed in. W.P.S. No. 654 / 2018, W.P.S. No. 2189/2018 and W.P.S. No0.-5726/2017."

(18) 3TITd TR AT A& (famla) #3r & e & 3Teie # o 3ger He:
5359 faetieh 31.10.2019 &1 3meer fostd fafyr & g & dalr 3nger gur AT fasmr
GaRT ST #Xd §U Her 2438 (S) faeTier 09.10.2020 ATAT-He-fad Ao & Aded &g
G gsaifehd $r TS| 3Fd 99T H Aorde-faa o (faa gemn) &1 wraet grea
g3 fh ToF 3t Hael a9y & Weadlad &7 S & fAfAa segear e ae §g
g&TH wieR AT diedAfad afAfa (DPC) 81 {dea gHEa & Uedla e U St
8 Igge aRFEufaTT & 3caw faa fasmr & s w: 2074 feai 04.04.1985 F e
aar g1 o el waer & [ Remer garr walRia e @efth Rftes =t
U TNd gl ¥eued & d8d IFgATT doel gHa ¥ Yo fhu Sedae daie
Westfd Ud | gac (TG o & 6T H g il aideq 3ifehd @1 fomar arm
(19) fofr fomer wa foo ol WA & MR W Jalr THET canr AFe H
AUIEIY & TR W [aRIRIed g d Ud 319 JEdid &1 IS Hishr3 H folest &qo7
foRaT Iram-
3. 3T AT FIRGUS 3Td +I1Teld, Jdl GaRT Secfe Ul (TH) HEAT-654 /
2018 # et 04 RAdFsY 2018 & 3MSo To FEAT - 6171 /2018 F TR 3 &
el AR fasmeia geeiiRed fafYr (7)) faemT ganr yed fafdes I ud
DSTT-Te-fad AT garT wed #Aded & Itfa faarmela s Tcaea Ags oI,
g HAIAT (Aafigq), A A T8E deg¥e HAIAT (Harfagd) Td
A FId FAR, Hg¥h AFTAIAT (AATTAG ) B ¢F Weedld & AAST H fafer (F=m)
femer & fafeT & 3ifed gear 3Ta AT @usdls & =g o (1990 (2)
PLIR-248) & Tadig e Hatll AU fAeUled Td ARG Hafed =ar el &
=T T [ 2015 (1) SCC 347] & T fguea & i 38 qalqunor =&
TR ST HeHl TF & 3Teileh # fAeAifehd 9¥did W H& (faomefa) #4 Agley
q 3HIGST WICd el GEarad fear aram-

11
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(i) fToarrefier =t Fere AfATar (@Fufd Farfeigd ) ¥, qaua 96 AT FHerd
ITATAT ot & Fraaw a0Tar FH & URG | HFAd] adIdr HH & Hede
HIAAAT I 3o HIfe H el 27.06.1987 & YHIG ¥ Uad Wleelid & 3MI®T
faomeia g @ar |0 4205 (s) Al 03.05.2013 & Uleadd T a1 faamreds
Il Hereh AT (AT Feged Algel O, e 8 Td Haad AR |alr
arfaqd & Wewitad fafdr 03.05.2013 &I shift back XA TN dGeT ddTAT Fo T
S TEId fAIAT R ) & 9 2200-75-2800-100 FO 4000 FT T HAafT
ST ¥ IFAT fhar e, (i) i sfgasr €o: 3015 (S) fedis 05.05.2015
T 3f]adl HTOFTAT 0: 282 (S) feaAleh 11.01.2016 & FemfAa/anfaa g faATor
faomr daet & 3fRTar qar T2 F wee fEdar (rRifaw ) & alar g &
g1 el Here HfATaEt & qd Ui algar & d@dva avad gu A dcaca
HAigeT "IV [T HATH - 575 ()] FI &S / TS TATAT HhATh - 22 (F).
A e TAE ( a8Tdr sA- 578 ) &1 GAfT algdr &waA: 22 (@ ) Td
A FAd FAR ( IIAT FHHATH - 582) FHT AT GIAT FHATh: 22 (1) 38 feoqolr
& @y forar ST o gearad aladr aas (daTie) & aedide &9 & @i off
gfagel TeTTa FfHIFAOT Far g7 & fordr off HfATAT IR AET 9397 |
(iii) TR ATRIAT I A 598 qIAT & S FellT TR HI f9gR 3ifFzFor
qar AT, 1939 & YU & dgd daures AfAIar ( 3ifas ) adad =T
PB-Ill ¥0 15,600-39,100 dAT IS5 ddd Fo 6600 H f&elieh 23.11.2009 & Ygd
QoA Tar 37eferor 3iffgar (3 dfAd) ad=# T PB-IV ¥0 37,400-67000 T I3
ddel ®0 8700 H &l 03.02.2016 H Yed WedAld & Hol€a®d il TSfad
HAIAT3T &I FRIUEH FHIAT & g W fGeAiwm 23.11.2009 & THIT & JUT
3refeTor IfRTAT F g W A 03.02.2016 & UHIT ¥ T Poodftd & AT
farrd 38 faerd 3mgad sIR@us i regstar # aifed fasmela wiefa afafa
I AT UIed N AT ARG FAQIGT & AIA § AT JTIAA FAQIGT I
TSR 9o X HIRars fham Si=r aar
(iv) 3RFT HiSH- (i), (i) TF (i) ¥ TERAT Fd FRaAB / T 3WRed ¥
) oo & guAAGER deaett werfa ufddes euuay & AegA & Ssofe
dro (TH) TO 654 /2018 (I.A. No. - 6171/ 2018 ) & AT 04.09.2018 T UTRT 3 &
HFATeled H T ATETT GRR fRam ST |

(20 ) 3TTFd HiSH-19 H AR Tedrd W AN fqoreiy (ge) A4 S ganr f&arh

15.01.2021 & HJHAIGS Felel fohdT 91T |
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( 21) 38 = FHIfd®, TRrEfds GUR U9 TSTHANT I g 6752 faetier 24.12.2020 &
T AR & UeT W Aleadid & A o9l & 318, TGk 3Telleh H IeAdTd Al H fafer
fasmer & Ay A Awr & g [_fY e garr feaie 28.01.2021 & WA fear

AT

"In my opinion steps initiated for granting promotion from retrospective date is being
initiated in view of the order dated 4.09.2018 in W.P.S. No.- 654 / 18. The decision
for promotion is taken in respect of compliance of the order dated 4.09.2018 passed
in W.P. (S) No.-654/2018 and would thus would not be affected by the letter no.-6752
dated 24.12.2020. The promotions as contemplated can thus be given."

(22) 3RFT WA / AIT & 3Red 92 AT fFsmr afdgaar d@o: 348 (S) i
01.02.2021 ¥ Hereh AfAIA I35 H qd Yed Weeifd fdf¥ 03.05.2013 I Shift Back &
sd A g IfFTAr (@arfaga) & Uedata fafY & 27.06.1987 fRar s awr
g Tar €& 356 (S) el 01.02.2021 & 31 dleil 1 IOIAT AR Helddh ATHIAT
gfdd # HAA: 22 (&), (@) 9 @) AURa & far = doararq [fEr (=@ Qe
g O Q0T & FHacT & eld # T eddid Tad [AAT & Wedfa D I &
AT 3egear e S\ gg @eTH itsR faemeiy diefa §fafd & dow @ fafy
fereiRor &1 3reqrer fepam am |
(23) iy diefd GfAfa 1 do Gaie 17.02.2021 # RaRIR=d Ao ga3m f& .
g1 Meeliad & A W IR I §g T TR FIfea, gemafas GUR Tar TsremsT
fgorer va afde dioarve-foa fasmer &1 #Adey 3mags g1 W& # foemiy gieafa
afafa $r 3T doF 7 3¢ oY AV IART TerT & ® A 3HEAT R S |
(24)3Fa HA & QT WNeafa Tfafa i 3ereh o [AY 3BT Feaat & Ty
& 18.03.2021 # FF9eo g5 foras oty gam i s weafa fFe fesmaen
& 3T fhu S § 3@ dey A g fawmer fRufa Tose ava gu daelty a3
ey, RiFT 37 &7 9reled A §U dcaatl Tediad FfAfa i 3erer S &7 oy &
ST |

3WFd YooT & Heal H 9Y AT fasmr &1 Adey a1fsa g3m f& geaa &
el 7 o fATHAT@c & JaUe & e 7 ledid & Sl g, 39 [9eg X dgae
FARItaerdr T [T WIicd el g Aide fafer faemmer & geoifhd $1 S | dee]dR
feeTieh 03.06.2021 & TR fafyr e A gsaifra $ir 75|
(25) 3% HA A fafYr faumr & #AegA & fogad Agifagsar @ feAiw 18.06.2021 &r

gred UAY FT &Y 3w fAFAad g-

13
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5. In the instant matter, an order was passed dated 4th September, 2018 by the Hon'ble
Division Bench of Jharkhand High Court consisting of Hon'ble the Chief Justice and Hon'ble
Mr. Justice Aparesh Kumar Singh in W.P. (S) No. 654 of 2018 (reproduced in my earlier
opinion dated 30.9.2020 [at] Page 110-117-Nates of present file)

"Quote

Unquote"

The said order also stipulates to consider the entittement for promotion applying the
1939 Rules (ie, the Bihar Engineering Service Rules, 1939). Therefore notional promotions
are to be granted retrospectively to the retired persons furit petitions) in compliance to the
said order dated 4 September, 2018, if the retired person is found 'fit' by the DPC as the
persons juniors to the above retired employees have been promoted on the date when the
said retired persons were in service. Such retired persons have been agitating their
grievances of promotion though representations and in twrit petitions. In light of the above
order dated 4th September, 2018, these writ petitioners (whose date of promotion and inter-
se-seniority in the Assistant Engineer's Cadre have already been corrected vide Govt.
Notification No.-348 (S) and 356 (S) dated 1.2.2021 respectively (Page-956- 953 / C of file)
would be entitted to promotions retrospectively on notional basis along with all
consequential benefits in terms of settled law reported in 2013 (4) AJR 93and (2015) 14
SCC 335 as well as that reported in 1990 (2) PLJR 248. The persons / petitioners have
been denied promotion with all consequential benefits. Their juniors who were promoted
were also similarly promoted retrospectively by granting them all consequential benefits.
Since the promotions are now to be given to retired person on notional basis, therefore
requirement of actual vacancy as on date of promotion would not require. In the even these
retired persons would have been remain in service as on date, then only creation of
supernumerary posts in the promotional grades would have become necessary which is not
a case in hand.

6. In view of the above and previous opinion dated 1.10.2020 (Page- 118/Notes of

present file), the promotions under consideration are to be granted to the post of
Executive Engineer w.e.f. 23.11.2009 and to the post of Superintendent Engineer
w.e.f. 3.2.2016 which are prior to the coming into force of the new Rules, 2016 on
3.5.2016, therefore they are to be granted not under the new Rule but under the old
Rules i.e. Bihar Engineering Service Class-1 Rules, 1939,

7. Based on the order dated 4th September, 2018 passed in W.P. (8) No. 654 of
2018 by Hon'ble Division Bench of Jharkhand High Court read with settled principle
of law, facts stated above and in continuation of my earlier opinion dated 30.9.2020,
it is my view that by applying old rules Le. the Bihar Engineering Service Class-1
Rules, 1939, these three persons (Satyadeo Mohan Ghosh, Shyamdas Singh and
Sanat Kumar) should be considered for notional promotion to the post of Executive
Engineer w.e.f 23.11.2009 and Superintending Engineer w.e.f. 3.2.2016 with all

consequential benefits."
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(26) AT faomer & FAIH ¥ Ued fagae FAgifaaar & AT ) 3meIRd a2t &t
fasmei gieafa afAfa &1 3mrel 956 ST 08.07.2021 & (@M I1AT| WedATd FATT &
AT T I ATHG JUT AT STREUS 3T AATeld &l 162l i 04.09.2018 &
aveT & fasmela FeeiRea fafer faumer garr yea faftes 1@ wa aeer -wg- oo
faamr @ ARG yead W EWER GaRT Yed HeJAlG & el d &elrg &l & 18
WeeAfadl & dUGET N Fedca AT Y Jarfaqgd Gegre AfAIAT HIfE FAtw- 22 (F)
/ 2015 Td Y A fAg darifagd dere ATy #ife sAR-22 (@) / 2015 &r
PRI AT (3F®) AT & dJaad@eT de @1l (15,600-39,100), I8 I FO
6800/- # f&alh 23.11.2009 & s[dolall YHIG & J2r 3refeTor fAgar Grifaw) FIfe &
ddTHTA ro dYo-IV ( 37,400-67000), A3 ddel &0 8700/- H et 03.02.2016 F A&
AT ¥ AR Gieedfd @ Er H gl Safd Ay AfReehdt AT @ed AR
Jafagd @ge AT Fife FA- 22 (1) & TeF AF W® f faar frar =,
Wog Tegeh FfAIar & 9 W dar §qfic a8 ®d & FRUT Geadfad FfAfa gan
URIRIed A1 T7d AR T ITIR 96 W SleeATd & T g1 91T 347
(27) fasmeia Siewifa afafa & do & 06.07.2021 & Fd 36RMET § Fafod HFRAAE
W AN [qHEiT (HEh) A garT Ysa156 / feo o RAfeed 3q & & Ay g&dE
f&aTe 29.07.2021 &1 AT foRam I |

3ad HH H 3T § T 90-156 / R0 W Rifeed 3w & H Tdcasr Agiaerdr
SaRT ved faftes I sl 14.06.2021 (Hiser-7) fae §:-

"7. "It is my view that by applying old Rules i.e. the Bihar Engineering Service Class-

1 Rules, 1939, these three persons (Satyadeo Mohan Ghosh. Shyamdas Singh and Sanat
Kumar) should be considered for national promotion to the post of Executive Engineer w.e.f.
23.11.2009 and Superintendent Engineer w.e.f. 3.2.2016 with all consequential benefits."

(28) 38 9oR faomla dieafa afafa @ dow fGaie 08.07.2021 Fr FRaEwEr & geifad
A cIed Al 99 Td A A A g (Harfagd agrgs JfRIAeor ) & ITadk gal
W HAEN THIT ¥ SRS Yleolld I GEdld T 3]adl (o) oy @igd A
fasmelar (F&8) # AGlGy @I feeTieh 29.07.2021 &1 HFANGT fohar |

(29) FRWUS UMl HAIATGel & A3, TH-32 (F) (ix) (i) T AR Weetfa
ATHAT 3Meolfed @ & HRUT AT GARNT (AT0) Af & 3Wed Faa g&aT &
TR 3ncer e ¥ qd 9Fdd W AT §Kd & AGH ¥ AT AEIHAT Agled
¥ HegATd 9o A %A H déel ATY HiOd GaRI ATHS H AgT Jfeed Jdld g
STt G faeMer & | & ardl T 31981 Xd gU festieh 09.09.2021 st HiWHT aT9H
et & 1S |
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(30 ) dcUATd. URAINT HATHS H aidT 3Wid f&aih 14.01.2023 &I @R H dcd A&
g gart Sfaua il @ @fRer 7 3ifehd #d gu wFda 3Ediefa f g
ATAT HEIAN A $T 75| AT AT WK ¢arT 6y 3 fadwer & gegd: @ de
STl &l Sdr=IT 31T
" @) T3 ad hoc Engineers & FAJeAdT H a1d A 61 & I} & I s o7 ad
hoc basis IX 9 faAToT fasmer & fagaa 767 Fd T |
(@) fST ad hoc Engineers & GHAJeIdl T ad AT 81 & [ ¢, 3wl o acd
FAT AFFIAT & ®F A 9 AT fawmer F FRRa o 767 © |
([T) AT Faed iAol & 36T o Helda®d 34 ad hoc Engineers, &
TAGTT a1 AT °IY T TG §, I et TAIAT o 96 TR FAISHT Ganl Hgerd
i IgT T I § |
He: Tase g foF A 99 &1 Haaslt 9sa @ GewIfd & g 9T deddiad SRmEr
fAHTT &7 9Edrg d2ATcHS T T ITeld, ATHG AT TURERT gl S8l do AE & &9
H GAGeIdT & 99T & I8 ¥ose ¢ & 4 9w 2013 & @g¥s Af@Iar o= Safs
Ad-hoc Engineers &1 1987 & WTd & HgIeh AN & Uq T HARIS @RI
fagad frar @ g1 3T A 99 398 & §, 3T 39 HUR W A sdesn
JHTT A Wooltad T &IaT oTaf dSoIdrl g |"
(31) AT ATIAAT HAGIGT ¢l Tl HET Hidd GaNT 3ifehd feoqull / Aded wa
3% IEAIHIA F YEAT § HHeAT 8d §U 3o foeg 3t W fagar #giftiaear & g
UIod R Wi IUEANNT A 1 3R felih 02.03.2023 1 3ifhd & gU wiRwer
ofter & T |
(32) AT FTIAN HEIGT & IEAGAR deel AT FRId & @Rl 36 I Hidad
faeg3lt W A & &g e fAcae Agfdear sIR@Us 1 YSaifhd T Aol TS|
facarsr AgIfaedar garT 3% FRATET T © 5495 oA 28.04.2023 fawaiferd fderat
$r AT Y ITS:-
1. Copy of W.P.S. No. 654 / 2018 - Satyadeo Mohan Ghosh Vs
State of Jharkhand and others along with concerned file of the
RCD.
I1. Copy of counter affidavits filed in W.P.S. N0.-654/2018 by the State- Respondents.

lll. RCD file dealing with the matter of regularization and confirmation of those Daily

Wages Junior Engineers under RCD orders/notifications and compliance affidavit
filed before the Hon'ble Supreme Court of India.
IV. RCD file related to determination of seniority to those promoted Assistant

Engineers (promoted from Junior Engineer's grade).
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V. RCD file related to promotion granted to Sri Rajdeo Singh on the post of Chief Engineer
w.e.f. 24.12.2018.

3RFd ot g3t @i / 3if@em g F#Er el o3 9o 1558 (S) feais
28.04.2023 ¥ AgIAIGadT HRITIT, SRWUS 3T AT, T | Ired - feam )
(33) 3Wiaad Tl wfaer / AfFA@ FT el T SAMAIRIed fagaed Agifaerdr garT
Hiaer & ved fafte 17 / WA § e T @ gant 3o’ I Hidud ey /
oty td R{AAENT g¥dd & FEdeia GO 396 Adeg H d@fger A dfFefada
daacAs Ryfa, Affied =a¥e Ay T 67 WER & ganr o = Aoy &
gfdgel U9 MYURET 9 97| fdcar Aglitiaerdl gl dider # yed fafgs 1 /
WA 37 HATEF U.0.1. No.-28 f&efieh 05.01.2024 ¥ 9o §37 S 3o qa faftes
WAL feeTieh 14.06.2021 % A H g, I ACT-HET Y e &7 F -

"The documents were sent to my office vide letter no. 1558 dated 28.4.2023 vide the

letter of the Joint Secretary of the Department.

The documents were examined and verified by me in detail.

In the above context facts which emerge from various Notifications, Resolutions and
Orders of Road Construction Department, Jharkhand and judgments of the Hon'ble
Jharkhand High Court and Hon'ble Supreme Court are as follows:-

Analysis

1. Thus, the petitioner's claim for promotion is to be considered in light of Order No.
5/dated 4th September, 2018 passed in LA. No0.-6171/2018 in W.P. (S) No.-
654/2018, whereby the Hon'ble Division Bench of Jharkhand High Court has
observed that the main point involved in this writ petition is as to whether Jharkhand
Engineering Service Rules, 2016 shall prevail over Bihar Engineering Service Rules,
1939 or not. Under the latter Rules, Assistant Engineers coming from both Graduate
and Diploma streams are eligible for promotion to the post of Executive Engineer and
under the former Le. 2016 Rules, only those Assistant Engineers, who possess degree in
engineering are eligible for promotion.

2. The Hon'ble Division Bench has also directed that the State Authorities may
consider entitlement for promotion by applying 1939 Rules and to bring to the notice
of the Hon'ble Division Bench, the position of the petitioner on the next date of
hearing and matter to be listed on 13th December, 2018. Thus, considering said
judicial order dated 4 September, 2018 passed by Hon'ble Division Bench, subject to
fitness for promotion, the petitioners are entitled to be considered for shift back of
date of promotion in grade of Assistant Engineer and higher promotion to Class-1
posts under 1939 Rules at par with their admitted juniors. It appears that no affidavit
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on behalf of the State of Jharkhand in compliance to said order dated 4th September,
2018 has been filed.

3. After perusal of records of the file and specially looking into apprehensions of the
petitioner as who brought to the then Chief Secretary vide his representation dated
5.11.2019 and 25.11.2019, reveals that in view of the facts recorded therein, the
Chief Secretary issued a specific direction to the Secretary, Road Construction
Department to have the matter examined point-wise and reviewed in presence of the
petitioner and facts be intimated to the Chief Secretary.

4. The earlier order dated 31.10.2019 was also not in consonance with the above order dated
4th September, 2018, passed by the Division Bench of the Jharkhand High Court in W.P. (S)
No0.-654/2018 for the reason that the Hon'ble Court was pleased to direct to consider
petitioner's case for promotion as per 1939 Rules and not to examine, firstly whether this case
is similarly situated to above Ad-hoc Assistant Engineersand secondly, if found similar then
to consider petitioner's case else not to consider this case as was done by the said order dated
31.10.2019.

5. It is evident from the records of present file at Page-125-129/N that in terms of
considered view of the Administrative Department of Personnel, Administrative
Reforms &Rajbhasha, Department of Finance and Department of Law in light of
order dated 4th September, 2018, the proposal initiated was accorded approval by
the Competent Authority for () shifting back the date of promotion of the writ
petitioners (Satyadeo Mohan Ghosh, Shyam Das Singh and Sanat Kumar) in
Assistant Engineer Cadre from 3.5.2013 to 27.6.1987 with all consequential
(financial) benefits. (u) Accordingly corrections be done in inter-se-seniority position
of the above petitioners in seniority list dated 5.5.2015 of Assistant Engineer grade of
RCD Cadre, (ii) Thereafter, to place the proposal before Departmental Promotion
Committee to consider suitability for promotions of these petitioners to the higher
rank of Executive Engineer w.e.f. 23.11.2009 and Superintending Engineer w.e.f.
3.2.2016 i.e. the dates on which admitted juniors to the above mentioned petitioner
were granted promotions.

6. Accordingly, order for shifting back the date of promotion in Assistant Engineer
grade and correction/revision of inter-se-seniority position in Assistant Engineer
grade in respect of above mentioned three writ petitioners were notified vide
Notification N0.-348 (S) read with Memo No.- 349 (S) dated 1.2.2021 and Notification
No.-356 (S) read with Memo No.- 357 (S) dated 1.2.2021 respectively with the
remarks therein that revision of seniority (due to promotion on notional basis) would
not affect the seniority position of any other members of Engineering Services under
Class-Il or Class-L
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7. The Administrative Department after finding the case of the petitioners to be well founded
for consideration, a final meeting of the Departmental Promotion Committee was held on 8th
July, 2021 wherein upon adjudging. the suitability of the candidates, out of total three persons
(under consideration), only two were found fit for promotion and in light of comment/legal
advice rendered in present file by the Department of Law, the DPC recommended the above
two names (namely Satyadeo Mohan Ghosh and Shyam Das Singh) as fit to be granted
promotion on notional basis with retrospective effect to higher rank of Executive Engineer
w.e.f. 23.11.2009 and Superintending Engineer w.e.f. 3.2.2016. Thereafter under provisions
of the Rule-32 (Ka) (ix) (ii) of the Rules of Executive Business of Jharkhand, the file
containing said proposal and recommendations of DPC was accepted/approved with all
consequential benefits by Hon'ble Chief Minister himself though in capacity of Departmental
Minister on 29th July, 2021 (Page-164-167/N of file).

8. Thereafter, process for obtaining formal concurrence to the said proposal (which has earlier
been accepted/approved by Hon'ble Minister-in-charge) from the Hon'ble Chief Minister
through the Chief Secretary under Rule-32 (Ka) (ix) (ii) of the Rules of Executive Business of
Jharkhand was initiated. 9. The undisputed facts which emerge from Resolution dated
15.9.2014, Resolution dated 29.4.2015, Order dated 30.4.2015 and Notification dated
5.5.2015 as also from Orders dated 23.4.2014 and 9.4.2015 of the Hon'ble Supreme Court
passed in Civil Appeals and Contempt Petitions respectively are as follows:-

'‘A'. The above Ad-hoc Engineers though were initially engaged on daily wages as
Junior Engineer under REO/NRFP of the Rural Development Department, Bihar but
thereafter they were regularized as Junior Engineers in the Road Construction
Department, Jharkhand from their respective dates of joining as daily wages Junior
Engineer and their service were confirmed after one year on the post of Junior
Engineer in Road Construction Department Cadre so much so that the arrears of
salary Le. difference of pay on daily wages and as regular Junior Engineer was also
paid to them and placed before Hon'ble Supreme Court in 8h affidavit filed by the
State before it. Thus, on regularization from dates of initial joining as Junior Engineer
as well as or confirmation of service these Ad- hoc Engineers in terms of provisions
under Bihar Subordinate Engineering Service Rules of 1939 became employees of
Road Construction Department holding the post of Junior Engineer on substantive
basis from the dates of their initial joining itself. As a government servant can hold
only one post on substantive basis, therefore with these Ad-hoc Engineers holding
post of Junior Engineer on substantive basis of Road Construction Department they
no longer can be said to have held the post of Junior Engineer in REO/NRFP of
Rural Development Department in view of the above decisions vide Resolution dated
29.4.2015 and Order dated 30.4.2015 of the Road Construction Department,
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Jharkhand. As the above position that the Ad-hoc Engineers stood appointed on post
of Junior Engineer in Road Construction Department was placed before the Hon'ble
Supreme Court in affidavit filed on 9.2.2016 by the State and considering the same it
closed the contempt proceedings by order dated 24.10.2016, it has now attained.
finality and now cannot be questioned on any count. Thus, the distinction and
basis of the Chief Secretary in the Noting under Reference are to the effect that
no parallel claim of seniority can be drawn regarding 2 different Cadres of 2
different Departments of the Government is factually not correct.

'B'. Even the Chief Secretary in his Noting at paragraph-6 admits that had the
appointment of Ad-hoc Engineers been made in the Road Construction
Department, then the position would have been entirely different.

'C'. Though the above Ad-hoc Engineers were earlier regularized vide Resolution
dated 15.9.2014 as Assistant Engineer and thereafter were appointed by way of
absorption on the post of Assistant Engineer vide Resolution dated 29.4.2015 but
these, keeping in view that they had been made permanent. Junior Engineer from
date of their joining in Road Construction Department vide Resolution dated
29.4.2015 and confirmed also as Junior Engineer after one year by Order dated
30.4.2015 the same was in effect a promotion from the cadre of Junior Engineer to
Assistant Engineer in the Road Construction Department because (a) appointment to
Bihar Engineering Service Class-1l Rules, 1939 on the post of Assistant Engineers is
only to be through three modes i.e. direct recruitment, transfer from other
Department of permanent or temporary government servants and promotion from the
feeder cadre of Junior Engineer and as these Ad- hoc Engineers had admittedly
failed in examination and thus were not successful in selection process for direct
recruitment to post of Assistant Engineer and as they were neither permanent nor
temporary government servant in any Department under Government of
Bihar/Jharkhand, including Rural Development Department, they could not have
been appointed/regularized directly in Class-Il service on the post of Assistant
Engineer by way of the two modes of direct recruitment or by transfer and thus as
per the said Rule the sole remaining made by which they could have been
appointment was the third mode of promotion ie. promotion from the feeder cadre of
Junior Engineer where they were appointed by way of regularizing their service by
Resolution dated 29.4.2015 on the post of Junior Engineer and made permanent by
confirming their service by Order dated 30.4.2015 and (b) accordingly in view of this
position of the Rules because they were clearly assigned seniority as promotes of
the year 1987 above direct recruits of 1987 (on the principle that promotes would
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rank senior to direct recruits) in the Cadre of Assistant Engineer from the cadre of
Junior Engineer in the amended final seniority list dated 5.5.2015 of the Road
Construction Department. As the above position of these Junior Engineers having
been allotted due seniority position as promotes in the cadre of Assistant Engineers
vide above seniority list dated 5.5.2015 was placed before the Hon'ble Supreme
Court in affidavit filed on 9.2.2016 by the State and considering the same it closed
the contempt proceedings by order dated 24.10.2016 it has now attained finality and
now cannot be questioned on any count.

'D'. Shri S.M. Ghosh and Shri S.D. Singh were appointed in the cadre of Junior
Engineer of the Road Construction Department by way of direct recruitment on
9.12.1982 and their services were regularized from the said date and confirmed in
that grade prior to the appointment of daily wager Junior Engineer and their
regularization/confirmation in Junior Engineer under Road Construction Department
Cadre. To the contrary as per the settled position, as explained above, the date of
appointments and confirmation of some of the Ad-hoc Engineers as Junior Engineers
in the cadre of Road Construction Department stands subsequent to the dates of
appointment and confirmation of Sri S.M. Ghosh and Sri S.D. Singh. For Example is
the case of Sri Rajdeo Singh who stood appointed on the post of Junior Engineer on
23.7.1985 and was confirmed as such on 23.7.1986. Therefore Sri S.M. Ghosh and
Sri S.D. Singh as per dates of their initial appointment stand senior to these Ad-hoc
Engineers on the basis of length of service of each of them counted from the date of
entry into Government service in the cadre of Junior Engineer in Road Construction
Department including that to Sri Rajdeo Singh also.

'E’. When claim for promotion on post of Assistant Engineer was raised by Sri S.M.
Ghosh and Sri S.D. Singh on the ground that their above said Ad- hoc Engineers
who were junior to them in the cadre of Junior Engineer in the Road Construction
Department had been granted promotion to this post then it is the seniority of the
feeder post of Junior Engineer, which is to be considered and not the seniority of the
promotional post of Assistant Engineer itself.

F. Cumulatively on the basis of above the claim of Sri S.M. Ghosh and Sri S.D. Singh
and the proposal by Road Construction Department on its basis. that they were
senior to the above Ad-hoc Engineers on the post of Junior Engineer in the Road
Construction Department being a fall out of the decisions of the State Government
itself all taken in compliance of Orders of the Hon'ble Jharkhand High Court and
Hon'ble Supreme Court of India which have attained finality.

'G'. In view of the aforesaid facts and circumstances as discussed and analysed

above, | am of the view that the factual premise contained in the Noting of the Chief
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Secretary and the recommendation made by the Chief Secretary is not based on
correct appreciation of factual matrix, specially the effect of judgments dated
8.11.2011 and 23.4.2014 and Order dated 9.4.2015 of the two Hon'ble Courts and
Resolution dated 29.4.2015 read with Order dated 30.4.2015 and Notification dated
5.5.2015 of Road Construction Department, Jharkhand apart from failure to notice
Paragraph-13, sub-para-(Ka) and (Kha) of Resolution dated 29.4.2015 while quoting
sub-para-(Ga) thereof.

'H'. All the above facts as discussed by me hereinabove be verified by the Concerned
department ie. the Road Construction department.

(i) In thus view of the matter and subject to the verification by RCD department of the facts
noted hereinabove, | render my opinion as follows:- (4) Recommendations of the
Departmental Promotion Committee as contained in its minutes of meeting held on 8th July,
2021 (Page-971- 968/C) duly approved with all consequential benefits by the Minister in
charge on 29th July, 2021 (Page 167/ N ) should be concurred for issuing order of
promotions to the recommended persons.

(if) In light of my earlier opinion dated 30.9.2020 (Page-117/N) for which approval was
accorded on 15.1.2021 by Hon'ble Minister in Charge of the Department (Page-127-129/N of
file), after the decision is taken and notified, an appropriate affidavit containing action taken
should also be filed before Hon'ble Division Bench in the matter of W.P. (S) No.-654/2018
W.P. (S) No.-2189/2018 and W.P. (S) No. with other linked cases 5726/2017 as per direction
dated 4.9.2018 of the Hon'ble Court passed on LA. No.-6171/2018 filed therein so that the

litigations can be given a quietus.*
(34) TacareT AgIUaadT & 3IWFd Aded /| WHY & MR R GarRehs A &
ARYRYG &I HgATd UIod el 8§ AT HiKd & ATCIH § AT HTIHA HGIGT
qeenfa G & e 3mger urea g3 -

*(1) T#TeT FUIEIY & YR W ATFIRYG H JE&AT ol W R & |

(2) ARURYE H g&dad ol g FHRENT F& & GgATa 9 37 Fafd faHmr &
HEATT a2 § |

(3) Ife; fasmer ARUNYE & YEdG o=AT AIgar § -

(i) desprellel &g dfag i feoavl 7 3quRda d2at a1 ot dorw # 3qufa
Y dur fasmehy FgAfa 3rEgAfd SRT & ATy 3ifehd # |
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(i) & 203 / fTo U ‘&' & AT T 3q* GEMAT IRUMA W o Fo@ H <Ire
Y|

(35) 3TN 3Tellehr A 9Y AT AW garr q[urgly & YR ) AFIRYG H g&da
ae R AR axa gu dRer ameha #7465 ngend 3urenfa #r 715 gur fasmsfa
7 fr ggafa g §

(36) fAHTT GaRT Y& & GO Uiy H FHET g F ¥ a9 § aur fafer fasmwer &

gAY oY IR & urea §

"It is well settled principle that the fruits of litigation is always given to the persons
who assert their right in the Court of law and not to person who merely sits on the
fence and observes the litigation from outside. The person who do not approach the
Court would not get benefits and therefore, in my opinion these representationist
alone should be granted their seniority and promotion [reference in this regard can
be made to judgment reported in 2015 (1) SCC 347)."

g faftr fasmmer gant vea wAd/Aqer & 3ifFrd § & s darfaga dara
yafr A § aRsodr # FlT UqURSHT H ITTR Tal W el gHa & Fil 3rgact
T & TY Weadld e A 315 § g faareha ggrs AfRar (@) carT Jar
3afr A $5 3A0eT THRT # T 3T WifeR & fear 3 or v dard 3a™ &
EXFITT 3Adh GaRT AU USRI & 9fd 9T @ N AlTANT SIRTUS 3T AT H
Re e Y Sieafd &g X fhar a=m ot Safav S Yieeiftd Gt a9 & fafe
TFAC ST I &1 3§ IHR YA A Merits (00 SA1GT & aur ARy Remer & ean
faffiesT 398 9N yea faf9es T & 3melis # De-merits (31G9[0T) FET &, Fifeh TR
HTHAT AT SIRGUS 3Td AT & @Us-9I3 ganT uid e i 4 fadFsy,
2018 ¥ 3Teolfed &, U & fdcae FAgiftasdr & f W#ARTT g1 g weetera d=r
Jarfeqgd Ferae JfHIAT & Hea 3T et & ganr #ff AT =arred # Approach
gt fhar aram g, safav 39 ¥ Y & s#fasy & ot off darfaga #fTar o 3ma
HaTehrel H Felld I Ted Hleedid & TN G &F Wewild I Grar =61 [hd gl & Garr
Weatfa T grar A A= 7 gom |
geT: fafer fameT ganr Yed WA / Aded Herdeh 3fRIar
(37) 31a: 3T HTelleh H TUT AT FARATT HEGA & HFqTeled & A H ol
JEATT Tod EIHN & T W aarrefsT ar-

() AT SRWUS 3= #AATT GdRT Seofe o (TH) HEAT-654 / 2018 H GR—IK

350 To HEAT-6171 / 2018 (TcTed HIg OV §eI1H SIRWUS TFR TJ 31T &
ATH #H) f&ah 04 TAaFaR, 2018 & WIRA 3Gy & INUET H d2r fagae
FEITUaedl & WA IHg®T AR gt d@fAfa 1 S & 08.07. 2021 #r
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FIIATE HT HISH-9 7 Fd HFAAT & 7T 4 Tcdca Alged GIY TS ATHIAT
Trgfd Jarfigd [@QTar HHAH- 22 (F) / 2015] dar # aH g g ggs
ffgar, gFufa darfagd alFar &A 22 (@)/2015, & 3Tad HaelT Ug
PR JTRIAT Fr gfed, adaaTeT @Yo dYo-111 (15,600-39, 5 ddsT FO 6600/-)
f&eTer-23.11.2009 & HAEN FHT & TF HeJdd! Icack Fag gg MENaTor HFIAr
1 gfed, ddeTdHeT o dYo - IV ( 37,400- 67,000 + IS IdeT FO 8700/) H Te=ieh
03.02.2016 & &l THIT § duTRe Wedid Yl Il ST T degar U &
QFIETOT ScATG ol ot 8 3JA fohal S |

(@) 3§ 94 3GTEI0T el THST A |

(@1) TaedreT Hgtasdl & WHATAR FfOd ag & dedet yarfa giddest /
Tl GiddesT AT SIREUS 3o #rleld H AUY 99 & AETH ¥ GRN
forar S |
(38) 9&dI@ U4 Hor@ 9dd GR faa fasmmer dr dgAfa grcq g |
(39 ) 9&AId U ol YT W &, geArafas GUR JUr TTH [GHRT @1 9uAd
Tl
(40) &G W AT [GHENT FAT &1 HJAGT Jred ¢ |
(41) &g R A fFemr ¥ f{ftes T ureg § |
(42) 3d: GFgF ORI deeed gt (IRfASE- F) & AR 39GFd HisHr37 A
aftta ar Harfaqga Fgrae JAFIAT IUr F94T T Algd 819 U9 AHGH [T &l
SRATer ATAIAT Ta 37EMeToT HRIAT & 9g W HdereN wod & Juke GieAfd wared
I ST &1 FH YATGUROT 7§ HHST S0 |
(44 ) 9y AT Aol dor@ AMdH--4249 A 08.10.2024 & %A H Wdld W
FAIREe T Tipfa feaid 08.10.2024 T TU==T Yo & A TEILG4H & 7S § |

3TELT -3Mer AT ST & fF 39 Thew I SIRWUS ol & HTYROT 3 H Yahifd
forar ST gar sEdT 9fadar AGe@eR (S@T Ud gheRI), R@US, IdT / ol fasmer /
faumemegsT = 9N fhar S|

3173’0:2T2ﬂ3%r (@aRferse - ‘&) |

SRW@US qsI9Tdl & 3 T,

g AR
THR & Tl g |
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gRfarse- "
%o e JfAIAr &1 T HaeT $T 9iFd H Yed daTRe Weadid &hr
Ho | Qarfaqfa fafy qur garfagfa fqarofr
& AT YSEATUT HRTITT &7 YT TR 3refrevor 3ifd=rar
T CLIGED) @réfee) dar aer-1
{qaT ga1-1 dd=TATT PB adaTHTT PB IV
1l 50 (37,400-67,000)
50 (15,600-39,100) II5 | AT ddsT ®O 8700/-
addel ®0 6600/- H H Jaie Sleaifd |
JaTie Hieatld |
) am ain) av)
1. | & geoeg A @1 23.11.2009 03.02.2016
@arfag fa faf 28.02.2018)
AT AT & FRETET
TSERT 3Td 9Y YT,
JofaTofdo,
SR@US, T |
2. | &y e o g 23.11.2009 03.02.2016
@arfag fa fafdr 31.01.2019)
HET HRAUTAS
geIfaeRl 98 39 faera
g eFd
T HraTed, forem aRwe, T

THPR & T g
g fATOT 98T, STR@us T |

37ef1aTeh, SIRWUS ASThIT HEUMHH, Al GaRT JhIid va HfaT,
SIRW@US JTsie (3TATYRON 795 - 50
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