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URBAN DEVELOPMENT DEPARTMENT
CORRIGENDUM
No.UDD 247 MNX 2009, Bangalore, Dated:13™ November, 2009

In the Notification of even number Dated:08.10.2009, the final notification No. “HUD 292 MNX
1993, Dated:19.10.1994” mentioned in the 6" line, may be read as “UDD 457 MNX 1998,
Dated:05.04.1999” and in the 7" line of the said notification, the Karnataka Gazette “Dated:19.10.1994”
may be read as “Dated:08.04.1999”.

By Order and in the name of the Governor of Karnataka,
M.S. PREMACHANDRA
PR-1188 Under Secretary to Government,
Urban Development Department.
DEPARTMENT OF COMMERCIAL TAXES
Office of the Commissioner of Commercial Taxes in Karnataka, V.T.K., Gandhinagar, Bangalore-9
No.CLR.CR.100/09-10, Bangalore, Dated: 7™ November, 2009
PROCEEDINGS OF THE COMMISSIONER OF COMMERCIAL TAXES
Present: Pradeep Singh Kharola, IAS, Commissioner of Commercial Taxes.
Sub: KVAT Act, 2003-Clarification under Section 59(4) regarding the rate of tax applicable on
‘ammonium nitrate’-reg.
Ref: Application Dated:31.08.2009 of Sri Mashyal Lingaraj Huchappa, Proprietor, L. A.Wali &
Company, Basaveshwara Bank Road, Bagalkot-587101.

In his application cited above, Sri Mashyal Lingaraj Huchappa, Proprietor, L.A. Wali & Company,
Basaveshwara Bank Road, Bagalkot (‘the applicant’ in short), has sought clarification regarding the rate of
tax applicable on ‘ammonium nitrate’. Along with the application the dealer has filed written submissions
that “ammonium nitrate (fertilizer grade)” is liable to tax at 4% under the Karnataka Value Added Tax Act,
2003 (‘the Act for short) and stated that there is no clarity as to why the said commodity is taxable at
12.5% as contained in this office clarification No.CLR.CR.274/07-08, Dated:12.03.2008 issued to M/s
Faldu Minerals. He has requested to clarify not only the rate of tax but also the date of effect of the
clarification.

2. In response to the notice issued giving the dealer an opportunity of being heard in the matter,
Sri E.R. Indra Kumar, learned Senior Advocate and Sri E.l. Sanmathi, Advocate, were present on behalf
of the applicant on 29.10.2009 and were heard.

3. The oral and written submissions made on behalf of the applicant are summarised as below;

(a) Ammonium nitrate is mainly used as chemical fertilizer by the agriculturists. The commodity is
covered under HSN Code/ main heading/ sub heading 3102 30 00 of the CET Act, 1985, under Chapter
31 reading as follows:

3102. 30.00- Ammonium nitrate, whether or not in aqueous solution.

Chapter 31 deals with ‘fertilizers’ and the main heading 3102 reads as follows:

3102- Mineral or chemical fertilizers, nitrogenous

Ammonium nitrate is subjected to Central Excise Duty as a chemical fertilizer under the Central
Excise Tariff Act, 1985 and import duty under the Indian Customs Act, 1962. (Copies of invoices and bill
of entry are furnished). Thus ammonium nitrate has to be treated as a chemical fertilizer.

(b) The Chief of Explosives, Government of India has stated that ammonium nitrate is not an
explosive in his letter Dated:24.05.1993 (copy of which is furnished). The petitioner has argued that even
if it can be used in explosives, it will not lose the character of chemical fertilizer. The expression ‘chemical
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fertilizer which has not been defined in the Act includes in its fold all kinds of chemical fertilizers, which
obviously includes ‘Ammonium nitrate (fertilizer grade)’ right from 01.04.2005 under the Third Schedule to
the Act. Hence it cannot be excluded from entry 23 of the Third Schedule to the Act.

(c) The clarification issued by the Authority for Clarification and Advance Rulings (‘ACAR’ for
short) under Section 60 of Act, in No.AR.CLR.CR.125/06-07, Dated:29.03.2007 in the case of Harkisan
Enterprises that ammonium nitrate is used as a chemical fertilizer and falls under entry 23 of the Third
Schedule to the Act liable liable to tax at 4% continues to be in force. Hence, any clarification issued in
these proceedings should be prospective. Ammonium nitrate is mainly used directly as chemical fertilizer
in agricultural operations all over the country. It does not undergo any processing or manufacturing but is
used directly as chemical fertilizer and therefore covered under entry 16/23 of the Third Schedule to the
Act. Ammonium nitrate cannot be used directly without further processing in any other activity. It is an
ingredient in manufacture of explosives and therefore it is not classified as an ‘explosive ‘ under the Indian
Explosives Act. Ammonium nitrate has been classified as ‘chemical fertilizer’ under Chapter 31 of the CET
Act, 1985 under the heading 3102 30 00. It is also recognized all over the world as chemical fertilizer with
reference to the HSN Code and used in agricultural operations. Ammonium nitrate is assigned with
meaning of a fertilizer with high nitrogen content used in agriculture’ as per the encyclopedia ‘wikipedia’.
In Andhra Pradesh and Tamil Nadu the commodity is classified as ‘chemical fertilizer’ taxable at 4%. The
purchases of ammonium nitrate are effected by the applicant from a chemical fertilizer manufacturer.

4. All the contentions of the applicant are examined carefully and the findings are as under:

(a) It is true that chapter 31 of the CET Act, 1985 describes ‘ammonium nitrate’ at sub heading
3102 30 00 under the heading ‘mineral or chemical fertilizers, nitrogenous’. But entry 23 of the Third
Schedule to the Act reads as below;

“Chemical fertilizers, chemical fertilizer mixtures; bio fertilizers, micronutrients, gypsum, plant
growth promoters and regulators; insecticides, pesticides, rodenticides fungicides, weedicides,
herbicides.”

A reading of the said entry make it clear that neither ammonium nitrate is mentioned therein nor is
it stated that ammonium nitrate is a fertilizer. The said entry 23 also does not adopt the description of
chemical fertilizers under the heading 3102 in the CET Act, 1985 as has been done under various
notifications issued under Section 4(1)(a) of the Act, in respect of capital goods, industrial inputs, packing
materials, Information Technology products etc. The classification of goods for the purpose of levy of
Central Excise Duty and Customs Duty by the Government of India is not adopted for the purposes of the
Act, and therefore such clarification is not relevant in these proceedings.

(b) That Ammonium nitrate is not an explosive is also not relevant for the purpose of classification
of goods under the Act. It is true that the expression ‘chemical fertilizer’ in entry 23 is not defined under
the Act, but it does not also mention that ammonium nitrate is included therein. The information on
ammonium nitrate available on the internet is found to be as follows:

The chemical compound ammonium nitrate, the nitrate of ammonia with chemical formula NH4
NO3, is a white powder at room temperature and standard pressure. It is commonly used in agriculture as
a high-nitrogen fertilizer and it has also been used as an axidizing agent in explosives, including
improvised explosive devices.

Use in industry

Ammonium nitrate is used for zeolite modification. In ion exchanges, UZM zeolites have their
sodium ions exchanged with the proton in NH4+ in ammonium nitrate. This forms zeolite catalysts which
have many uses in various fields including petroleum.
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Use in fertilizer

The highly water soluble salt is the preferred nitrogen source of fertilizers.

Most of the producted ammounium nitrate ends therefore in production of fertilizers....

Use in explosives

As a strong oxidizing agent, ammonium nitrate makes an explosive mixture combined with
hydrocarbon.......

Ammonium nitrate is used in military explosives such as the daisy cutter bomb, and as a
component of amatol.....

Other uses

Ammonium nitrate is also used in instant cold packs............

Ammonium nitrate is used in treatment of some titanium ores

Ammonium nitrate is used in preparation of nitrous oxide (N,O)

Ammonium nitrate is used in survival kits mixed with zinc dust and ammonium chloride because it
will Ignite in contact with water. Ammonium nitrate can be used to make anhydrous ammonia, a chemical
often used in the production of methamphetamine.

(Ref-http://en.wikipedia.org/wiki’/Ammonium_nitrate)

It is nowhere conclusively stated in the above scientific literature that ammonium nitrate is a
fertilizer by itself though it is clearly stated that ammonium nitrate is a ‘chemical compound’ which can be
used not only as a high nitrogen fertilizer but also for many other uses as above. It is to be noted here that
most of the ammonium nitrate produced ends in production of fertilizers and therefore ammonium nitrate
is used as raw material by the fertilizer industry.

(c) (i) The clarification No.AR.CLR.CR.125/2006-07, Dated:29.03.2007 issued by the ACAR in the
case of Harkisan Enterprises, Hunasamarahalli, Bangalore North has been set aside by this office under
Section 64(2) of the Act by order No. KVAT.SMR.CR.16/2007-08, Dated:15.09.2008. Further, the order of
the ACAR is binding only on the applicant who seeks clarification and not those who are seeking
clarification from the Commissioner of Commercial Taxes under Section 59(4) of the Act. The applicant in
this proceeding will be bound by the clarification issued herein, which would apply from the date from
which the relevant entry or provision in the Act was in force.

(i) In the case of Mysore Agro Service Centre Vs State of Karnataka, cited as 1993) 90 STC 401
(HC) (DB), the Hon’ble High Court of Karnataka held that articles cannot be taxed depending on their user
in individual cases. Ammonium nitrate is basically a chemical compound used for many purposes such as
(a) in agriculture as a high nitrogen fertilizer (b) an oxidizing agent in explosives, including improvised
explosive devices (c) for manufacture of zeolite catalysts which have many uses in various file including
petroleum industry (d) in military explosives (e) in instant cold packs (f) in the preparation of nitrous oxide
(g) as raw material in manufacture of fertilizers. It would, therefore, be wrong to presume that since
ammonium nitrate is used to obtain chemical fertilizer by dissolving in water it can be classified directly as
a chemical fertilizer. When ammonium nitrate has more than on use, the ACAR obviously erred in the
case of Harkisan Enterprises in holding that ammonium nitrate is a chemical fertilizer neglecting its other
uses and such erronious order has been since set aside. As already pointed out, entry 23 of the Third
Schedule to the Act does not mention ammonium nitrate, but does mention chemical fertilizer which is a
different commodity from the chemical compound known as ammonium nitrate.

(iii) When there is erroneous interpretation of law by the ACAR in its order causing prejudice to
the interest of the revenue, the Commissioner of Commercial Taxes is empowered under Section 64(2) of
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the Act to set it right and therefore it cannot be held that the erroneous ruling is binding on subordinate
authorities and the applicant, even after it has been revised as per law.

(iv) Classification of goods for the purposes of the CET Act, 1985 cannot be the basis for deciding
the rates of tax unless the same is specifically adopted in construction of entries under the KVAT Act,
2003. It is to be noted that, under the said Act, descriptions of certain commodities have been adopted
from the Central Act such as Additional Duties of Excise (Goods of Special Importance) Act, 1957 in entry
47 of the First Schedule relating to Sugar and entry 50 of the First Schedule relating to Tobacco and all its
products. But such adoption from other tax laws has not been made in the case of entry 23 of the Third
Schedule. Thus, what law has not intended should not have been brought into the entry by the ACAR in
the case of Harkisan Enterprises and made the basis of its clarification. Further, user of a commaodity is
not a relevant factor in deciding entries under the Act. Classification of goods under enactments of other
States is also not relevant for the purposes of levy of tax in Karnataka. Likewise, the source of purchase
by the applicant is also not relevant to decide the rate of tax of a commodity.

4. In view of the above position of law, the following clarification is issued.

Clarification No.CLR.CR.100/09-10, Dated:7™ November, 2009
It is clarified that ‘ammonium nitrate’ being a chemical compound not falling under any of the
schedules is liable to tax at 12.5% under Section 4(1)(b) of the Karnataka Value Added Tax Act, 2003.
PRADEEP SINGH KHAROLA
PR-1189 Commissioner of Commercial Taxes,
(Karnataka), Bangalore.
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