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SECRETARIAT OF THE
ELECTION COMMISSION OF INDIA
Nirvachan Sadan,

Ashoka Road,
New Delhi— 110 001.

Dated:- 13" _August, 2020
22 Shravana, 1945 (SAKA)

NOTIFICATION

No. 82/PB-LA/(1/2017)/2020 :- In pursuance of Section 106 of the Representation of
People Act, 1951(43 of 1951), the Election Commission of India hereby publishes judgments

dated 26™ September, 2019 of the High Court of Punjab & Haryana at Chandigarh in Election

Petition No. 1 of 2017.

(HERE PRINT THE JUDGEMENT ATTACHED)

By order,

(20

(RAHUL SHARMA)
SECRETARY
ELECTION COMMISSION OF INDIA
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CM No.8-E of 2018 infand EP No.l of 2017

IN THE HIGH COURT OF PUNJAB & HARYANA
AT CUANDIGARH

-F T [ :
Date of Decision: - September 26, 2019

Deepinder Singh Dhillon . Petitioner
WS,
Marimder humar Sharma & Ors. Respondents

CORAM: Hﬂﬁqﬂ LEM Ry I.F’?s*.'ix-?ls SUDIP AHLUWALIA
F"rt:tzll‘l: "r*:}-'i‘h Gu!=ﬁa:1 Sharma, Adv ﬂ-t"al:e 'farlj:;]e Petitioner

A L_ . Mr. 5. F.Jain, Sr. adv. with Mr.Dh-e-em, j':q,:i*n Mr.Vijay
Kumar Chaudhary, Sodvocates for Applican Fespondent-1.

"“w‘lﬁ.,ll.
L.‘::L,- This iz an ﬂn.;ilfpl M ':' h'i::r.ﬂpplicamfﬂespn-nﬂem Mol

L
w, » under Order VI Ruﬁ&_ﬁﬁilﬁmtﬂfﬁﬂdcr VI Rule 11 and Sectlon 151

i o i.r
.---.'-F I"\-"'"\-"

of the Code af Civil an:'ed '

2. Background ¢f -.Lh_.!: -I]'-I."I:Tﬂtq:l!' is  that election of the
.ﬂ.pptlcanUR:spunq;m Mol as‘,rn Member of Punjab Legislative
Aszembly from 1]2—1!5!'?:!-1‘-]31:.:::1 ﬂ'ﬂhmblv Cunstitwency, which was
declared on 11.3.2077, wak éllfall-l:ﬁ'lgeﬂ by the Petitioner'non-
Applj{#%%__m the main Election*Petition undu.ﬂ-:a_:,ﬁmtlmnﬁ 80 1o 83 read
with Sections 100 and 101 of the Repres ;;qji‘lhe People Act,
1951 (for short “the Act of 19519 dlﬂﬂ_ﬂ%l relevant enabling
provisions,

3. The Petition was challenged by the Applicant/Respondent No. 1
who filed his Writien Statement, on the basis of which. seven issues
were framed on 12.1.2018, o of which, issue No.4 which sought o
impeach the Election Petition as being non-maintainable as it was

allegedly in violation of Section 81 of the Act af 1951 by not having

been personally presented by the Petitioner'non-Applicant, was taken
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i No.B-E of 2018 infand EF No.1 of 2017

up as the preliminary issue. The said issue was howewver, decided by a
Coordinate Bench of this Court in favour of the Petitioner on
7.8.2018 and the matter then posted for evidence on 24.8.2018. The
ApplicanvRespondent thereaflter filed a Review Application against
the decision on the preliminary issue Mo.4, which was then dismissed
by the Canrdingwﬁ:-i@hlmn{%f.iﬂ}g. In l-h: meantime, the presemt
Apph?a.tl.ﬂl -"T'a{s. |-e~4.'l;h:.* e Abﬁlhcgn!fﬂé'ﬁabpdent on 1292018,

whiﬁch.l_hcas."sint: come up for consideration before this Court.

—*I.H The sum and substance ‘E‘E-:lhe pPresent ﬁpplh:—a:ln-,t’ria} a nutshel]

. f L T af
‘is that the racuﬁ.rallgjq,li}gﬁs#ﬁgfﬁgsd in Paras 7 to 11 of the original
K L "-- -

A

Miable to be struck out under

Election Petition, :t'?;.g[‘f‘fbjjb

Crder VI Rule 16 d% i <¢ that 15 done, the Election
Petition itself would show o no ca_'n{:.é; of action whatsoever for secking
election of the App_lﬁ%{'tgl%tl{fﬂii&g.
5. The Applicé.tj_pl?-ha.s,, b-i.-'-:lj-ti:_n_pp;:_n-sed at the oulset on behall of
Petitioner, who cum:_r]n:ls_. that it is ﬁmm ivated device to delay the trial
in the case afier the :ssues Imh-.'u already been framed and =~:-en thue
, T . . Regs.
preliminary Issue Mo.4 has been decided EEE‘.E&}[J:;; CONMEntion is ot
convincing because, as held by the SupEE“M'R.H.Ruja V.
LS. Rayudu and Another.” 2016{14) S.C.C. 275 -
"5. Once an application is filed under Order 7 Rule 17 CPC, the
couert fas ro dispose of the same before proceeding with the
wiad, There is no poinc or sense in procseeding with the rrial af
thie case, in case the plaine (Election Petition in e presen: case)l
5 only to be refecred at the threshold. Therefore, the defendan:

is entitled to file the applicarion Sor refecrion before filing
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. S ol
fuis written statement. In case, the application is rejected, the
defendant is emtitled ro file fis written statement thereafier
(See Saleemy Bhai and others v. State of Makarashira

(2003} f SCC 557). Bur once an application for refection is

filed, the court has to dispose of the same before procecding

with the i m;i-‘g: 1_. j -*I J
Q& (¥ <

6. L‘..-’u;am in "Samar Sinch Vs, Kedar Hntll HH}IF K.N. Singh and
nih;r.s 1987 (Supp) Supreme Cnurt Cases 663 5ph{|ﬂqnlj}' in the

matte; of an Etucnm::ﬁp[!ig‘%‘in’}htqh it was held by the Apex Court

sl
that, “Elecrion Petition -:-rm .I!.res:?;wn;n*d wndder Qvder VI Rulfe §7

"% CPC even after ﬁarwmfr does nor disclose a cause of

eciioin.” In this view af 4:1'-11':1:}1.: -I.'ltl'tE present Application cannal be

rejected outright at .1h&5[§ﬁt"iﬁ4ﬁi&|h:refm. to be considered on

merits.

tJ.-

7. In thas backdrop, :iﬂ:l:rl;. tm-.-,_.}i. crments made in the impugned

Faras ?E 11 of the original Elictmn Petition dg call for consideration
[

and it 50 as (o determine whether or g WiHe same are liable 10

be simuck ocut under Order VI Rule 1 -:. 1-. --: .'B'.d:_ and whether
consequently the Election Petition itself is liable 1o be rejected under
Order VIT Rule 11 of the CPC read with other relevam provisions of
the Act of 1951. To this end therefore, this Court now proceeds on o
consider the specific averments made in the aforesaid impugned Paras

7 10 11 of the original Election Petition, which are set out below -

"7 That wihereas. as & malter of fact, there were dues fo he fne
of Ks 3520876~ (Rs. Thiroy Five Loacs Tw ey Thowuscands
Eight Houndreds and Seventy 5ix only) towards the Execinive



662 PUNJAB GOVT. GAZ., AUGUST 28, 2020 (BHDR 6 , 1942 SAKA) Parr I]

- T 7

Engirreer, FPumnfal Srare Fower Corporarfon Lod. (PEACLR
Zirakpur, Tehsr! Deraivassd iserict SAS MNagerr Afoflnali (P8
Jor the VN Sharems Builders Privoare Limdred, Cherrasrgi
Englave PO, Lohpgerh NAC, Firakpur Disrricr 545 Nugar
Adediali, Purgiob of swinch the resprondens Mo ! s o worneg
fureciorqowner. Thus, ihe resprondend SNo. P fnes fifed an jalse
affidavir before e Refurrigg OYRcer 3o e Oas covnsrerired o

COrr Erl_‘-E X 123 of the Representation of

) ] ﬁ'aﬁ; ‘i jfﬁgftﬂ'{reﬁﬁ!: eleciion o e M2

i \]‘{J Bassi Assembly Constituency rﬂrﬁr,lju'rgﬂ fo be set aside

-1'.:“1 and rthe petitioner being the next highest vore catcker be

dleclored elecred wadey Secrion JOF of the Represensertion of

e Peaple Ace, 1951 The refevanmt record @f dhe above
nrenfionedy. EE- Fi‘ifﬁf_. .

& —&h '_IFE':FI:.I'EI'.I'EEI'EH! No. t wanld be
S FEg R f 4?
Sy,
‘ﬁ

5 Hon'ble Cours af f-"n:t ¢ e ol

evldence ﬁhlf; !‘.i'!'l: by
. Tlreee 4 15 pelﬂﬁ'ﬁ:i':{’f fion here that the two projects i
ORE Savirrf {Fregi VJ'.F' Rowpd, Firakprer andd Savitesl Green I,
Crazipuyr m-q-r{. ﬂir-llﬁuglm‘g afsa owited B e company e
| S ..S-'J:Iq'rr.rrﬂ Bﬂi‘lf{ffl‘;%,{.!d_ o wefaich e respoerdiend
No.l s n:fﬂvﬂ Elﬂﬂt'f"ﬂﬂ':i'_ﬂ'ﬂn'bi‘ﬂlrlﬂu'r eeeef it as pariicaforiy
.I'ru.‘.'Tnanr-d' NEVS thar M"'.I'-Fl'-f." d-nr-r' ol iy e Mae Facer i rern e el
papers bnvife resporidenl - No-l. the Savitry Green, VIP Road, -
Lirakpur eved B3.4.05 crores (Rupees Four Crores and Five

ﬁ Lacs appraxinentely and e Savierd
Zirgkper owed L85 Crores (Rupeg,
Five Lacs approximarelv) as b

e =0T, Crerripry vocrel

"HL;"E' ores cercl e lerye

H 1 .-{_n”m” James gt
developrrent clharges fowards the Nagar Council. Lirakpnr,
st 5AS Nogar, Molali,. This olearly proves ibar the
resporndent No. I while filing his nominarion papers s
concecled s foor gf dues lowards e Gove agencres
therefore, e has compmitted an corrupt practice as has been
enshrined wnder he provisions of secrion 23 of the
Representation of People Act, 1951 The relevant recard of
the crse would be regquired (o be sunimoned By chis Hon'ble
Cowrt from the concerned authorities.

& That the respondent No.§ hus indeulged inle corrups praciice
by accepiing e voros af the followers of Bera Sacha Sawda
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L’{-::‘ Cﬂm:nmfﬂm F;Luﬁé:rf i '. -

L
. 1. Tha f.l'r-i":g,l'frf:r:i&

2 i nd o
of Lserice Sirsa ¢(ffooanal swhe hod miade appreal b FEF
Sollowers to vore for e candidates of Shironani Akali Dl
fhe Dera Sacha Seuda kas abouwr §3500 (Thirteen thowsaid
enedd five ondreds onrproxvimately) voses of its followers in the
F12 Dreraboassi Assembly Constituency and in this Wy s
act af the respondent No_ I in accepring the vores arf Forllonueers
af Dera Soche Souds, Siesa has fredelgedl  reio corraey

pmn‘rrcﬁ -' Fo 4.'Hr_r.lr Ii"f J'J'I-r Represetation of People

e, -'u:."! @iad o J' eI 2 Derabassl Assembiy

_'*E}mr:rfm..-nw deserves o He ser ﬂ'.!l:l-llr u-.l’F iz, grovnd also
FQ: Thar rhe nomination papers of the n-'_'._p::lirq'.rrr.l.l Mo f P
- Leenr wreonrgly eocesred by the Returming {J_,.ﬁ"i‘p-qr wiiech fras
smarerialiy ﬁc‘fﬂl rﬁ!;r:.rm'r qftﬁf i r2- Demﬂu.i::rﬁnwnﬂ-{y

chosen ag. ﬁ-'é'r-rr-qr.l}bq.r

Dreralwassi '.-?i}é'fm'p.""

g, Al the outset, it vav be men:ac-nuw;j thar Lod, Counsel for the

fency, Purjab,

Petitioner with r:f‘ezym:& o, Fa'n; Eﬁ"pt;Eq:.re has in all faimess accepled
before this Court m&pﬁ%.‘%i“%ﬁ"he @ tangible case of corrup
Praciice against lheﬂgpj_@gn1ﬂtgprAden: simply on account of the
fact thag he acceprea the xutci-:rl‘ the fnll:rwers of Dera Sacha Sauda
of mﬁa%isnsa (Harvana), who had appfﬂlﬂﬁ‘j_ﬁ followers 1o vore
tor the candidates of Shiromani Akali Dﬂﬁﬁﬂ_ﬁﬂ;ml_ the vnire Para
9 reproduced abowve, there is no indication whatsoever that the
Respondent/Applicant even had any contact with the 'Drera Sacha
Sauda’ or had adopted anv kind of comupl practice for the purpose of
illegally obraining the votes of its followers. With regand to Paras 10
and 11 also, Ld. counsel for Petitioner/non-Applicant has S T
conceded in all fairness that unless the candidature of the Applicant

can be shown 1o be vitiated on account of the allegations and reasons
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Ch No B-E of 2018 jnfand EF Na, ]l of 2017

mentioned in the preceding Paras 7 and 8, the contention that his
nomination papers were wrongly accepted by the Retumning Officer,
or that he is not qualified to be chosen as a Member of the Punjab
Vidhan Sabha cannot hold wawer. As such, Ld. counsel for non-
Applicant/Petitioner submitted candidly before this Court that he has
no ul::je-::l:iun_m, :':-ﬂtjll]ﬁ;nliac;n::n?si;ie!:?;iun of the contents of Para 9

of the qﬂ?ib‘l. l&el tion, nor can any p'tn&itiﬂe. ij,hrﬂi.ng on the contention

L]

in th& Sucéeeding Paras 10 & 11 be arrived at, unless and until the

.allegations made in the preceding Faras 7 & 8 dislgose rangible

™ --‘ . ] by r -

* "mfounds to hold ths Fahﬂ!w_:u[_‘me Respondent/Applicant as
T p- S0 0y R J Lo B
o T P .__""t\‘_ e i

", witiated. o O o "‘*‘."'F'.J?'-,:j

iw = ) —
o This Court HW@E&@%P on 0 scrnatinize whether the

allegations in Paras 7 B ef Lli'n_l:ﬁr'i'g;inal Election Petition, which are
reproduced in -&aqu;-PFE'Ea-‘-}: -v.lbj,ﬁil.hﬂl;r_m any grounds 1o hold that the
] -L-L L | r
R-r:sp-:u:denu..ﬂ.ppl:icg‘n:jh_:g:’_l{ileﬂ-ﬁ';’g}ggmrﬁdavh before the Returning
S et L Y

ol

Officer by way of _concepling ANy, material faces regarding his
i L | d - R i
n:-msmn;l{ng dues towards the StatePublic awthonties, which amounts

1o a oot Pt pracitice, assuniing that the fac

ted therein by the

Petitioner/non-Applicant are tnae.

10 For this purpose, it is to be noted first of all that the allegaions
of the Petitioner were thar the ApplicantvRespondent is an active
Director/owner of the Company "V.N.Sharma Builders Private
Limited’, which had dues 1o the une of Rs.35,20,876/- (Thirty five
Lacs Twenty Thousand Eight Hundred Sewventy Six Only) only

towards the Executive Engineer, Punjab State Power Corporation

Limited (PSPCL), Zirakpur, and which he did not disclose in his
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N = i 1 I= .
affidavit. The other allegation in the original Petition was that the
Applicant's Company "V.MN.Sharma Builders Private Limited’, of
which he is an active owner/Director/Promoter owned two Projects
namely, "Savitri Green VIP Road, Zirskpur' and "Savitri Green-il,
Gazipur Road, Zirakpur, which on the date of filing of nomination
papers by the #H_lpj‘:r:a?"l. t__:n.'-.u:q:__l_ Ris .ﬂﬁlCr!:nres (Fouwr Crores and Five
Lacs Only) andus'4.85 Crores (Folf Crords and Eighty Five Lacs
Efglr]q!}q;#e;[ivel}r as Buitding Application Flcn-s;'y,ﬁ? I_}l:'l.-'l:iﬂpmf'l'll
Flha:gz.s towards the MNagar Council, Zirakpur, DistricuSrA S, Nagar,
Maohali, which liabtlities he gﬁﬂh{aﬂed o disclose in his affidavit
" before the uemmnf;;i:g_t:f}_g %ﬁﬁqﬁ;ﬁqm of which, he had indulged in
-":1; cormup practices as E%EWLM Actof 1951.
1. The contention -;:-r'i *h :f..ﬂ..PgiEiEant.rRﬂpundem on the other hand
is that the alleged dﬂﬁﬁﬁﬁﬁl:ﬂﬂ%&?@t eriginal Petition are those of
Private Limited i?:pq':par_:']fs- _pﬁ!_}':anﬂ not of the Respondent
personally; thay a P'I."}'n;;'!:I;F anileél._;pgp;mn}' 15 a separate legal entity
fromy an individual on n-:c-nuu;.l: of which, the dues, If any of such
Cmnﬁﬂ-"%an: el required 10 be menttun-eﬂ._%m'gj?_r__al'l‘ldm'i: filed by a

candidate who happens to be otherwise the Company

as itz Director or in any other capacity. and that the requireiment of
law is 1o mention only the personal liabilities of the candidate, his ar
her spouse and his dependents. [t has been further urged on Dehall of
the Applicant that even the requisite application Form-26 did not
contain any column regarding such liabilities, nor any of the
prescribed columns in the lormat of affidavit was left blank or

incomplate by the Applicant, which could have had the etffect of
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CM No.8-E of 2018 in/and EP No.1 of 2017

vitiating his candidature. From the side of Petitioner/non-Applicant,
photo copies of the affidavit [urnished not only by the Petitioner
himself but even the Respondent/Applicant were tendered in Court on
11.4.2019. This Court has seen the relevant Column No.8 of the
same, which deals with liability/dues of the prospective candidate

towards Public: Fmangtal in%gut;ogg and Government, and the
£ L

3

reievan;g:glﬁ‘mﬁs ate seen to perta:ﬁ“on{y i}g §the candidate himself

hls/@ég%pouae and the dependents. In fact, the fo *1{ Lof the material

Cﬁgymn No.8 of the reqmsng;a&ttidamt is set out as E’o!iuws -

Description. . Sﬂatzse(s) I)(?pe?xtl'etli— ljgpezzdenr-i

2

Council, Zirakpur, and-the, coatep%ucn .of the Applicant in this regard

is that gg was never under anyﬁgbligaticn to refer to such Habilities of

those® xéi%;’éte Limited Companies, which distinct and separate
legal entities from the candidate himself ’
13. Therefore, the moot point to be considered at this juncrure
boils down to a question as to whether “Liabilities/dues of a
Company in which a candidate as a Director are liable o be treated
as his personal labilities for the purpose of disclosure of the same in
the prescribed affidavit in Form No.26"7, and this question was also
referred to by the Court in its proceedings dated 11.4.2019. Ld.

counsel for Petitioner/non-Applicant was however, unable to place
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- infan M

any citation directly on this poim, but had referred to certain
decisions relying on which i was sought to be argued thatr the
ApplicanvRespondent in any case was obliged to disclose the
hahilities of the Companies of which he was a Director, in his
affidavit to the Rewrning Officer. Those decisions are waken up for
consideration in thg: su;"l;ﬁ::dln_% ]gat;rg;;hs

14, ﬁ:ﬂp‘r‘m&ﬂnl reliance of the ‘Petitiorier is on the celebrated
d-ufnslq-'h {’n. "Union of Tndia Vs. Association’ .-Fﬂ{ Democratic

-.Pttl’prms & Anr.” 2003{2} R.CR. (Ciwil) 640, 1 whl.-:lf l'h-n Supreme

. Emu-l while huhlmg ll'1ﬁt -.'qj:g[,_.,h might to know cenain relevant
I.‘ -
.‘I ‘f-

o particulars of the cirfﬂ!qﬁ{?s}fu

=
“d7 To ﬂ@?ﬁn;ﬁvﬁ@; and constitetional position

whiich emerg. - from the nfﬂre:nrd discussion, if cen be

“riter alio -

stafed Mol .

S o
LY 1

I. The _.I'nns-:j:;;:g:rr of whe Election Conirnissiomn Is
BT 2T

wide l::aianz_rg}r_{q ugﬁ':rn'_r all powers necessary for

—

Sironotf coerdee rig,f’ elections and the word "elections®

ambraces MRy Sieps.

2. The limpation on plenarnye characrer af power is

whien the Parlioameent or Srare Legisionere as made

e wvalied lerw relating o or on connecrfon  winh

eleciions, the Compnission is reguired (o acr in

coformily with the said provisions. In case where

law is sifent, Article 324 is a reservoir of power (o
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- i 2 i P . T
act for the avewed purpose of having free and fair
election. Constitution has taken care of leaving
scope for exercise of residuwarv power by the
Commission in its own right as a crearure of the
Constitution n the infinite variety of situalions that
m%:';g?ff "&J? time fn a large democracy,
1 -t:rﬁ e -:'mre'mgen-cj.-' mlﬂdtla.bt be Jforeseen or
) anticipared “v [fHe emacted laws ordihe rules. By
ISsiing Ht"-l:.'E'-TS:l'I']' directions, Cowmrmission coan fild

e I-ﬂ'-n:_rr,rm :!EHﬁE:h!st !rgis.rﬂrrmr on the subfect. fn

direciforr gadied

control™ i s .Jlrﬂg.fq. 3."&'4{'..') and held thar g direcrion
RO rﬂé{f?l e rJ?'ﬂ{Eﬁf‘g{F?d o preerfecnlar endivideed

or a prt‘rep: wfucﬁ‘rmﬂyjrm'f to follow and it may be

i ll\.l

& Specy fr__ar L] gfﬂl‘f_i'd'!'r order and such phrase sfhronld
be  corstraed fibefaﬂ}f e ring the election
1ﬁ. COPITRES S FOrE 1O f;:.-.trn-_- squcii ard%-
ax BEEF
3. The word “elections™ @mggnm process
af electio:n which consists of several stages and i
embraces many steps. some of which may have an
Ifmipartant bearving own the process af cfroosing @
candidate. Fair election contemplates disclosure £aye
the candidare of his pasr including the assers helod by

i 50 as to give a proper choice to the cerereliclorie

according (o ks thinking and opinion. As stared
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CM No.B-E of 2018 infand EP No.l of 2017

earlier, in Corumon Cause case fsupra), the Courr

dealt with a contention thar efections fn the couniry
are fought warl: the help of monev power which is
gathered from black sources and once elected o

power, i becomes easy to collect tons of black

m{m._-:v. Which fs "quﬂ{r redaining power agud for re-

! e!ecﬁ'h!r. I on n.l_'.'l"dm'h a tn-rl':l'lb"me is required [o

disclose = asseis held by .I'mrl ar  ghe me of

elecrion, waler nrrl decide wherther e comld e ve-

cferlﬂ:t;ﬁ_geu 1@"&@% :-yhere he kas collected tons of
nrﬂﬂéj*f e *'"'f't'}

ﬂi by rthe learned semior
counsel Av, A.sh}v!"i'ri’.?{'mrmr. thar this condition may
Hor Eg_-:i_rhir[[, :'#ﬂ*‘{f‘?ﬂ'«f{ql breaking a vicious circle
u.-.l'::'r.l'g._._ta-j 'j;:_lpﬂufét%-_{_h'; basic democracy in the

couiny s e ﬂn:q;.!rt_! wokid be unaccounted. Aday

be trie srild :ru:#.mu.rd have its owwr effect as a step-
i
ks
-ﬂ\ err-eried eend velews mome nof el

r‘mkfrs s L=

i
makers and  fome ﬂmvggﬁﬁm.ﬂg:grraq- ey

flossam,

4. To maimtain the purity of elections and e

particular o being transparency in the process of

election, the Commission can ask the candidares

about the expenditure incurred by rhe political

pardes and this fransparency in the process of

elecsion wowld include transparency of a candicdate
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wheo seeks election or re- election. In a democracy,
the elecroral process has a sreategre role. The iiitle
manr of this comery wonld have basic elemenrary
righe to Enow Jull particalars of a candidate wiho is

o represent oo fr Parliament where laws to bind

‘ hﬁ-_ﬁ..r;ﬁf.r@ .'Erra"jg!'?—::ri:ig!jiu_;j be enacted,

W1\ SN\ The right 1o get informafion in democracy is

recogrised SN throcghont ord e is' matural right
HMawing ﬂuyg__rﬂrgllcarmrp.r aof democrafy’ par rhis
stage, w.e w.:u._:.l'g';_'xt?fr'_ e Article F9CE) and (20 of the
B ol Wy e o
Irjrer'}aé?‘fqﬂﬁﬁ?;ﬁﬁrﬁ?f Crvid and Political Righes
Eoph ThEe" o . e
s y -'I.' s, ol
m:.m\%’gﬁ:jﬁ#ﬁﬁié
") Evel mn -:.s.l'mf:F fave the right ro hold opinions
s by
wr'ﬂlﬂﬂl*rﬂrie'.lfé."e'ﬁ'y_'fﬂ:_-M..
J )
(2} EVeryvome. shall have the right to freedom of
B = ipyw
e.vpre-{lsin-n; this ri,g:f:: -Ishﬂ" include freedom ro seek,
. - f = i ..-l I

receive  aned J'miurr tiformaiion and ideas of all |

vnds,  reparvdiess of Jfrondefs -uﬂri‘wr arealife,  ar
R

WRITN G aF frr prine, i :;_;_-J_Jz.:-.,g}'.g_i_dﬁﬂ through any
other media of his chorce, ™ -

& Curndarive reading of plethore af decisions of
this Corrr as referred ro, it 15 clear that & ofre fleld
meant  jfor legislature and exvecutive s lefT
wnoccupied detrimental 1o the public interesr, this

Court would have ample jurisdiction under Article

32 read wirk Arcicles  f4T and I3 of  the

ParT 1]
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Conseiticdion to issue necessary directions o rhe

Execuiive to silkserve public frrierest.

7. Under owr Constituwtion, Article 19¢1)a) provides

Sfor freedom of speech and expression. Vorers®

speech or expression e case of election would

r!rciudc' i;'r:rsnn" pfih' tes., that is to say, voler speaks

! ulef}u‘r expresses by Cdsting I'Gi'q; For this purpose,

informaticn about the candidare rg dre selected is
muss. Voter's fIr'H'.I'-E man - citizen’s) r.fg.hl.h'in krrow
ﬂrrrfcéq'q?.l"s m-l':'-l'r: n{cn.lrmmf past of his ramndme
rn-rrreﬂhrg gquuﬁ‘ﬁ‘}'bﬁ“-ﬂ-ﬁ? or MLA is much more
_mnd'ﬂnklyﬂhhrﬁréﬁ‘éf Sar survival of democraecy.
The Nitle e .'um.- ‘think over before making s

-r-l‘imr: qfﬁerer{mg, ."ny. .bre-ai.,ers as faw makers.

I m{{wew ELI" -ﬂ_élj‘l .rl__r it cannot be said fvar the

-t 4 -.--

.:ime.:-:faus J.EI.I'ifd th.- the High Court are vrpustified

or beyc sd fig Jilifﬂ.lcr!ﬂ-rr_ However, considermg the

suburrissions made by the I:m}faunseﬂ For e
pariies of e plene of -"r-en'ﬂ ﬂfrﬂ:mﬂnn tlee seefel

directions are modified as stated below. ©

15. Thereafier, the Apex Court proceeded on e pass a direction

uwpon Election Commission of India o call for information on

affidavit from each candidate seeking elecrion to the Parliament or a

State Legislation. The relevant directions contained in Para 48 of the

Judgment are sel out below -
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“48 The FElection Commission is directed to call for

information on affidavit by issuing necessary order in
exercise of Its power under Article 324 of the
Constitution of India from each candidate seeking
election to Parliament or a State Legisiaiure as a

neces

pazt Gf fzzs ;%namma{zc}n paper, furnisiing

raspects in relation

therein,? mformm:mn aiz ‘the foi!ﬂwt‘rf

fto his‘her candidature:

(i) 517::3:128?' thg ,.andzdaté' s conwctedfﬂaq‘zauzed»

discHar Vi 1;}’:.;;;333.»1a5 offence in the paq! - iF
B iy Fi%

Jor two. )'3«:__2:75 _Gf,_,;agrrg, and in which charge is

Jrameu or ;,m,mmnce is raken bv the Court of z’uw

If so, the detuu’s thereaf.
(3) The assets (inmnovabl ank balances
etc.d of a candidate and of hissher spouse and that
of dependents.

() Liabilities, if anyv, particularly whether there
are anyv pver dues of any public financial institition
or Goverrinent dues.

{(5) The educational gualifications of  the

candidate.
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16. The emphasis from the side of Petitioner is on the 4 Ttem

covered in the directions of the Supreme Court in Para 48 af its
Judgment reproduced above i= the requirement 1o disclase liabilities
of candidate, particularly whether there are any owver dues of any

public financial institution or Government dues, But as already seen,

the relevant C::ll_q{i‘E J‘Htgﬂ of [hj ﬂ]{dfv'l in Form-26 anly obligates
ke dlsclﬁu‘?'g %fl-m't candidate’s nwf:jtpﬁrsgipﬁl} dues and liabilities

-EI-!'I.ﬂl[h_EI-S_E of his spouse(s) . ; well as his dependentspwhich essentially
 means his wards or other :I‘q:nj]y\memhers who are d-f:ﬁeﬁd.ents upon

I'um There is no specitic Gnl'“mn"’rﬂ-quh:ng disclosure af liabilities of

. 'H the candidate in hjs :a]j;-.;n p[r&clnr in any Company or

ol
Corporation. Nmﬁﬁ'#%msmu raised on behall of

Petitioner in this regard wv.i3 lhzilzl the moral aspect wo the sanctity of

the Election Pme%&ﬁﬁlﬁeﬁ}lﬁ:&ave obligated the Respondent

e disclose the Ilahilﬂ:h:s of _the ginpany, of which, he is an ‘active’

5y -

Drirector. |
1

17 Tu funher supp.rt s g-:mlr:miﬂn. L. -L‘_'-::-Iun;t-l for PeLittoner,

has 1h¢ﬁ:lfie-l‘ relicd upon the decision o i

Shankar Kathore Vi, Arun Dattatray it q&l others" 2014
(14) SCC 162 wherein the decision of High Coun setting :us-i{h:- the
election of a successful candidate in the Legislative Assembly from
56, Ambernath Constituency, Thane District, Maharashtra was ungalaela
by the Supreme Court, since he had failed 10 disclose abaut existence
of the following assets and liabilities of himself and his Farmily

members to the following cffect -

“al Nan-discloswre of dues e Alaobarashire Siote
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l-x

Electriciny Board in respect af hwo service connections
held by Bin anrounting to .79, 200/ and Rs. 66,250/,

bh) The appellum iled to disclose the ownership of
Bungalow No. 866 and the taves dues thereof amauniing
o RBs 34450 owrred by Jris wife.

el ‘.TIu:, ufpe{FpH: _."h:h:-nil' i -uil':.::'.!-uw e poarticwlacs of rhve
l‘fnﬂ'rcﬁtﬁl}H— J-AE-55 ﬂwri'l-t‘é' Bt wife.

o) The appellan: is guilty af non- msfﬂqkwe, of property
owrnred by firm Pﬂ_.imm-ari Developers ofs whiclh the

appellant "rs;,_n.;.ru i .;_m'rn:'h: OWRS o pfms off fands

reaseri rJg_-]JJ..:-".'Ei}-'m'ﬂ'gn e‘ﬁ'm‘ 1202 sq.ruis, in Swrver No

48, Hmsntﬁm @ﬁjﬁ}"xamu; Taluka Ambarnath,

Disirict Tfmm. A Fﬂ-':pl;'gs Jrer

The relevant n-hseng,ﬂgn:s,g_ﬁﬂfc{ﬁg_‘ﬂwn in dismissing the Appeal

Aare sef auk below - | ¢

A fm.m- SFadd. We fing clewr case of o=

1 B i
L AT L S

35, .EH-H ;_.F iS50, _rr:,m:'-r'r of the qforesald aspects,

an erher no: r-.u'ls-.:usr.rn:s. the case q,r the appellan: has

frr o Erpeegrardvces

'lfl'ﬁ:, seliichr is @

is the case abowr e

MNo. 8aa in ithe warme of the o

substanual  lapse. So ingae=

disclosure of vehicle in the name of appellant's wife
Likewrse, non-disciosure of  the appeilant’s
nrterestshare in the partwership firie (s a very serious
and major lapse. On all these aspects. we find that 1w
defencerexplanarion firnished by the appellant does ot

insprire any confidence. It is simply an afterthought
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atternpt (o wriggle out of the marerial lapse on the poart

af rthe appellant in nor disclosing the reqguired

feformation, which was substantial. We, therefore, are

af the view that in the affidovits given by the appelianr
along with the nonunation fornn maiertal Informaiion
g F a{l#is ]t..'l cfi'.j:'.l'axen' and, thergfore. it (s
i.EJI!E fo @ooed the &F',gu.lqe.rf; q,l";he appelland rivas

L i,:'w-“_ rformarion coswsained i e q,lf.’l"dau:-!‘:_,n[:-e. rreated as

Slmfffﬂdibjlrbﬁfﬂirllﬁ;_n_':lﬂfﬂpn.rll'ﬂ.lrl'.'f.

36. We figve. n!‘remg}" _.n:l,nr-mﬁrr:er. above the relevant

partions ﬁqugfrgﬂﬁﬂﬁ{m cases of Associaiion for

Deanucra!&}hﬁm%@? Peoaple's Union for Civil

Libweriies -::.ufr- the ﬁttehares rssued by the Elecrion
C.nmmussgﬂ.pu{}hmﬁ #Hgl%_!_u. A conjornt and comibirred
redading !f‘tt?_:q{'q.f‘q{fﬂ:_r!r}' gstablishes that the main reason
Jfar r'sﬂrfllg:;il';.lj‘n:'.’l;:{fﬁ-:l-li._él:!’_IF.I'J_J'S Cowrt cerred @urdefines by
tire Eleciron Cmru.nr;:‘.samt prrsian! Meredo s rhar dhe
_ ﬂ%?{"“{. Fordray af

.Iﬂ*.' candidares

confesting the elections and this is the primary reason

the Constiturion of India ro k

rthar cases o solemn oblipadon on these candidates 1o

Surnish infornarion regarding the crinvinal antecedends

educarional gqualifications and osseis fheld by  the

candidate, his spouse and dependent children. It is on

thar beosis thal rwor only Election Comunissiar has issied

frrrdlelines,

brur clso prepared forwrars i owliich  the



676 PUNJAB GOVT. GAZ., AUGUST 28, 2020 (BHDR 6 , 1942 SAKA) Parr I]

€M No,8-FE of 2018 infand EP No.1 of 2017
affidavits are ro be filed. As a fortiorari, it follows that of
the required informarion as per the said format in
respect of the assets of the candidate, his wife cartid
dependent children (s not given, @ would amound (o
swppressionnon-discloswre. ™
18. In the opi :En lf;lgr.hls En it TE decision in 'Kisan Shankar
H'..nllmr.u{ {s‘ﬂprh} & dlsnngulshahle rom [héjraﬂs of the present case
for  the. simple reason U.at non-disclosure of ahe  dues wowards
hMaharashira State El:::__l_':s:.il}'?_‘El-u-:-rd in respect of jtwo service
_eonnections pfnaihqé:—'-’t-u "ﬂj_gl#;l'c:m]di;date personally, gince the
. connections stood iq l}u £ 0 T
ownership of BB@&% L

Yehicle Mo MH=-05-AC-357

4

wirélalso a clear case of suppression of

the relevant p'“litulﬂrﬁ'hﬁﬂ_ﬂuw._hlﬁdﬂhj;bil;'ﬂl}', wife of the Petitioner 15

E!"a" 1

Para 8 of Fonm- 26. Lastly, 1:t}¢ AEqulq.m was himself a Panner in the

specifically coveregl im lhe_‘_(;q_l, nl1§|_'| of “spousels) in the comncerned

Firm Pndmava.n Developers ugmc assets were not disclosed. It goes

wutlmﬁiishymg that a term "Pamner’ necessagliviConnotes a direct and.

- 20
&

personal interest of the person concergy a, Partner in the

Partnership Fim, since he is routinely emitled wo his proporionate
shiare of the profits or logses of the Firm, along with his other
Parmers, unless on account of some special and rather unlikely
arrangement it 15 ensured that he has no personal stake whatsoever in
the assets of profits of the Firm in spite of being a2 Partner. But the

Director of a Company cannot be treated to be eguivalent of a

Partnership Firm because his staius as such does not automanically
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render him liable o bear the Company's liabilities personally or
automatically receive any Dividend from its profits by virtue of being
such Director in his persocal capacity, unless he is himselfl a

shareholder of the Company. The 'moral' force of the argument thus

raised on behalf of Petitioner that being & Direcior, it was obligatory

on the part of th : ﬂr‘lm] i{: e liabilities of the Companies

tovveards T‘hF 1‘,;': fment or Public I:nh}lm‘ii fdoes not convinge the

Cgurl_t{'mu-rcs.n- on account of cerain subsequent develgpments in the

matter of enlargement of the particulars required in lhﬂ'ﬂhldd’-ﬂ of a

.lmndldnte in T'nnn.-zﬁ.rﬁh#:j}:_’_!s ﬂs!:_;n wp for consideritign in the
."-lJ =

foliowing Pnragmph’f—; e

19, Ld. Counsel l‘ﬂﬁRE&pﬁnﬁ' dravwn avention of the Court 1o

the subsequent ijl::::uipnj (No H-11019%04/2018-Leg 11 Dared
] B § 1 1
10.10.2018 issued by gwe[ﬁﬁ-efﬁnr India, Ministry of Law and

Justice are comaingd cenqm a-ddm-n:;z. to the Form=26 by way of
s el

adding Item MNos., {gﬂwnd [_'9]3} GE 1}1e_smd Format, which are ser out

as belo
i e
-H-EI:IL":’SJ'A,J Lrerails of sonerces of inc r.l.r-'qu.

foh Seld o ...,
) Sprrese. ...

fc) Senrce of income, f any, of dependents........ ...
{PH) Comtracts with appropriate Government amd any
public company or companies

() derails of contraces entered by the candidare..

() details of contracts enlered inte v spase..

el details of contracts entered into by e prerndlens
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(d} derafls of comtracts entered into by Hindu
Uindivided Family or rust in which the carndidate or
spouse or depernder s have iRierést...........
(&) details af conrracts entered into by Parfnership

Firms in which candidare or spouse or dependents are

panrrjqr.g.- '*i j |
l(fb,' \Details q.u" -:‘a:r:ra.-:‘?f e.ﬁref;eg‘.,mm by private

W companies in wiich candidare or spouseor, dependenis

fuaave slecrre.. o

-r"-r

10 For the al’nrqﬁ.a,!d‘mudiﬁ__(d\turm 26, it is thus seen that certain
: T ey

. additional p‘ﬂ.nll:ularg@:ﬁ
. et 4]
e, his spouwse/depends '

ul’ income of 2 candidate with

ertaining to his contracts with
the Gowvenment or any Pu‘hu‘:{j ompany or Companies are now

required 1o be l‘umi_,s:ﬁc:l,__ nil]q'qtigh-.qven Ilhese particulars do non

direcily  specify q_.scluusum g['- an:gr-r,.nul:st:m-:lmg liabilities of a
R 1

Company, with '-.-.-h1]-|:|1 l|'|.E Cﬂl'l.dldall or his‘her spouse’dependents

al the termm "Deails of

i

may be, associated. Yot it mag be argued th
n

Cont culd be large enough 10 cover t

hm; But even in such
eveniuality, it is 1o be noted this new e Ehtl'-ql declatation of
contracts with the Government or Public Company or Companies has
been introduced omly afier 10.10.2018, and was admittediy not in
existence at the time the Respondent was elected i.e. in March, 2017,
By any swreich of imagination therefore, at this stage, he cannot be
penalized for not having disclosed any such particulars, which were

mever required ol him in the specific Format, which he was ebligated

o do on affidavit at the relevant time in 2017, Such an mterpretation
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based on the principle of 'mora.ity’ so emphatically stressed on behalf
of Petitioner in the opinion of the Coun is not called for, as the same
would not only have the etfect of violating the basic canons of
jurisprudence that a person cannot be penalized retrospectively for
nat disclosure of any pamicolars, which were never required to be
disclosed at ,[hF"{I"illfviM Hﬁl&.;f.‘f{?} n:nurst would alse have the
effect _n{ i‘é}':i‘ltﬁéhiﬁg the r::;mp’efem'r :ﬁ.ﬂhmilics i.e. Election
Eqn-:n'iissjﬁn, or the Central Govemment, who 'u-.:-une wiherwise
lz_l:mhu_-rized to incorporate of _nﬁdify Form-26 with thedyolution of
“time. e "'_

%, 21. For the af‘mEsﬁi&ﬁ%@%{ﬂdun finds no tangible cause of

" action for the I’ﬂl:f-‘iiéﬁj}j?ﬁﬁli{ﬁa the Respondent's clection of
2017 on the aliegcd.;t}'pun-.t ﬁf non-disclosure of his liabilities
towards the Gﬂ\'tﬂl_l.i?;ﬁl:lﬁigﬁ,ﬁlli‘lr titution, which were actually
liabilities of the C‘ill‘,ilf"f n':ef(,‘ti-ﬁjl}:"q-":}'};&!,with which, he was associated
only in his capacil}'_l._:}:.-.:-l:?imc!m .:Llné which he was nol obligated to
discla;g; accordance with sge:aﬁc Foomat in force at the relevant

equently, the Respondent's ﬁ#{gn under Order VI

Rule 16 read with Order VII Rule 11 and@eEHOMTS1 CPC is allowed

|im-e.-!"

and the Election Petition stands dismizsed.
el
(SUDIF AHLUWALIA)

September 26, 2010
A%

1. Whether speaking/reascned 7

‘Ilt‘.‘-l“"'."""'f .

- }_r :,L-IJ i 2. Whether |-t_"i1-|:_sr|;|_1_|t 3 o
H_Tnlllnmmum. {Ersctian ) : ,_._L.,,?.; e i'hl
Aigh Cornr af Puniab & Herres: ) L'Fﬂl‘-* »
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